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ACCOUNT. 


1. 


Where an account which is barred by the statute of limitations is sent 
through the Post Office by the creditor to his debtor, at the request of the 
latter, who does not respond to the letter for several years, nor make any 
objection to the account, it does not thereby become a stated account, so 
as to revive the debt and remove the bar of the statute of limitations.— 
Bryan v. “Ware, et al........cccccccccccsccceccsccccececescsccses 


2, Where an account is placed, together with a number of others, in the hands 


of an attorney for collection, proof that the debtor came several times to 
his office, and examined the bundle of accounts in which it was filed, and 
made no objection to either the correctness or justice of any of them, is 
sufficient to charge him with an acknowledgment of the justness of the de- 
mand.—MeCulloch, Adm’r. v. Judd, Son & Co, 


. Ina suit upon an account for goods sold and delivered, where the defen- 


dant pleads the statute ef limitation of three years, and the plaintiff re- 
plies specially “that the account was between merchant and merchant,” 
proof that the plaintiff and defendant were both merchants at the time the 
goods were sold is not, of itself, sufficient te support the replication..... 


. An account containing several items of debit against the defendant for 


goods bought, and a single item of credit for cash paid, is not an account 
arising out of “the trade of merchandize between merchant and mer- 
chant,” within the proviso of the statute of limitation, (Clay’s Digest, 328, 
GOD) oc ccivccereccvcccvccceccsccccccceccvescsesccensieedscesses 


. When the partnership accounts have been made out and settled after full 


deliberation, it requires clear and convincing proof of error, and further 
that this error was unknown at the time of the settlement to the party 
complaining, to induce a court of equity to open the account.--Desha & 
Sheppard v. Smith. 


. If the evidence leaves the mind in doubt whether there is error or not, the 


court must decide against the existence of error, the burthen of proof 
resting upon him who complains of errors in a stated account. 


AGENCY. 
1, As a general rule, the agency of a party must be proved by other evidence 


2. 


than his mere acts, before it can be properly assumed that such acts are 
binding on the principal—McDonnell v. Br. Bank, Montgomery 

But if the agent is discharging as deputy the duties of a public office confer- 
red upon another, and his acts are of such a continuous character as rea- 
sonably to justify the inference that the principal, if a faithful public offi- 
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cer, must have known of them, ond would not have permitted the deputy 
thus to act without authority for so doing, in such case the acts themselves 
become very strong evidence of the agent’s authority to perform them... 313 
3. The fact of agency is an inference to be drawn by the jury: and however 
strongly the proof may tend to establish such inference, still it is an in- 
ference of fact, which the court, as matter of law, cannot assume......... 313 
4. When an agent, acting within the scope of his authority, executes a pro- 
missory note in the name of his principal and himself, he is an incompetent 
witness against his principal, when the latter is sued alone on the note.— 
EE i Rinccuspene decdnectseeencenanedesiasecesenests 405 
5. When an agent, having authority from his principal to purchase goods 
from A., purchases from B., and executes a note in the name of his princi- 
pal and himself jointly, for the purchase money, he is an incompetent wit- 
ness against his principal, when the latter is sued on the note........... 405 
6. A factor or commission merchant is not authorized by law to pledge the 
goods of his principal for his own use, and his pledgee can acquire no title 
to them, as against the principal, whether he deal with the factor in igno- 
rance of his title or not. The principal may bring trover against the fac- 
tor and his pledgee, or either of them, at his election. —Bott v. McCoy & 


GON sv ccseescccsiccccdsscciccae cosscccccssscccsccccsceces 578 
7. But the factor is estopped by his own tortious act, and he cannot take ad- 
vantage of the violation of his authority to set aside the contract........ 578 


8, A subsequent purchaser from the factor acquires no better title than the 
factor himself had, and cannot recover the goods from the pledgee, al- 
though the sale was made within the scope of the factor’s authority..... 578 


AMENDMENTS. 
1, The Circuit Courts have authority, under the statute of 1824, (Clay’s Di- 
gest, 322, § 55.) to amend a judgment at any time within three years after 

its rendition, by the correction of any clerical error or mistake, where 

there is sufficient matter apparent on the record to amend by.—Lee v. 

ert Rtas 6 ini 6s 0 60.5505 coscsces covsictscscceccscscsoce ce 801 

2. A remittitur of the damages recovered in an action of assumpsit having 
been entered by mistake, the judgment was set aside at the next term of 

the court, on the motion of the plaintiff, and plaintiff then dismissed his 

suit; and at a subsequent term, the latter judgment was amended nunc 

pro tune, so as show that the defendant had appeared and consented to the 
vacating of the first judgment. Held, 

That the appearance and consent of the defendant to the vacation of the 
judgment must be considered as a waiver of the proof required by the 
statute, or as a judicial admission of the facts necessary to authorize 
the court to set aside the judgment... .........ccceeeeeeeeeee wees 301 

8, A judgment can only be amended, or rendered, nune pro tunc, when 

the amendment or rendition is authorized by some matter of record, 

or by some entry made by or under the authority of the court, which en- 

try must be shown by the record of the cause, or at least by some book 

belonging to the office of the court, and required by law to be there kept. 

I Wi TN a 08 5 S55 5 0k SUEUR sb oe te BOWS cewec soci ebin 364 

4. A steamboat being in the possession of the sheriff under a writ of seizure 

was replevied, the stipulators entering into bond to pay the judgment 

which might be rendered on the libel, and the boat was delivered to them. 
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They afterwards re-delivered her to the possession of the sheriff, and he 

returned the writ of seizure, (showing these facts in his return,) and also 

the bond given by the stipulators. Judgment was afterwards rendered in 

favor of the libellants, and a sale of the boat was decreed to pay the judg- 

ment out of the proceeds. Jt was held, 

That the decree might be amended at the next subsequent term nune pro 
tune, by setting aside the order of sale, and rendering a decree upon 
the bond against the stipulators.—Wainright & Twelves v. Sanders... 


APPEALS. 

1, In appeal cases the defendant may waive all objections to the mode in 
which he is brought into court, and submit the case, although involving 
more than fifty dollars, to the decision of the Circuit Court, which, by vir- 
tue of its general jurisdiction over the amount, can determine it.— Vaughan 
F, Bn a ccs ccccces sevconccececassestsesenassecseveseens 

2, And by failing to plead in abatement in the Circuit Court, the want of 
jurisdictior. before the justice, the defendant waives all objection on that 
Ds 00 65.0.6 06.60 04h 06* 0460 bndebnendhne$eendnsisesd oes aeeees 

3. When a judgment by default is rendered in the Circuit Coart on an appeal 
from the judgment of a Justice of the Peace, and the cause of action is an 
open account for a less sum than twenty dollars, the record must show 
that proof was made to the court of the correctness of the demand; and 
if it does not, the judgment will be reversed—Crosby v. Brantly........ 

4, An appeal does not lie from an interlocutory order of the Chancellor refu- 
sing to dismiss a bill for want of equity.—Benford v. Daniels........... 

5. Nor will the Appellate Court take jurisdiction of such appeal by consent 
OF CNS BONN, 6 oie ccnicinsctccieninnseeessibeqeessaseuenaeehs Se ngee ee 


APPELLATE COURT. 

1, Matters cannot be assigned for error in the Appellate Court which were 
not excepted to, nor in any other manner reserved, by the plaintiffin error, 
in the court below.—Gordon et al. v. McLeod,.......... ccc cece ee eees 

2, The question whether the Bank exceeded its powers, by taking more than 
legal interest in the note sued on, cannot be raised for the first time in the 
Appellate Court, when the only error assigned relates to the admission, 
against the objection of the plaintiff in error, of certain evidence touching 
the consideration of the note.—Murrah v. Br. Bank, Decatur............ 

8. The plaintiff in error will not be decreed full costsin the Appellate Court, 
when the error, for which the decree of the court below is reversed, might 
have been remedied if the objection had been raised in the primary court. 
—-Vrowner, et al. v. Johmeon 66 ahi... icc ccc ceebecdectoventessessese 

4, When judgment is rendered in the court below against the defendant and 
his surety on the replevy bond, the judgment will be reversed and prop- 
erly rendered in the Appellate Court against the defendant alone.—Evans 
Vo Be cc csccccdvececeecdsecsect ects esesse ete see 5s dcevsssseoes 

5. When the judge is substituted for the jury, by consent of parties, his de- 
cisions upon questions of fact will not be revised by the Appellate Court. 
—Bott v. McCoy db Johnson... 0.0... cc cccccccccccccccscccvssssseces 

6. On the trial of an action of assumpsit, a bill of exceptions was taken by the 
plaintiff to the rulings of the court, and the jury also rendered a verdict in 
his favor. On motion of the defendant, a new trial was granted, “with 
the understanding that the same be revised, and a bill of exceptions allow- 
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ed.” The plaintiff filed s a  trameerigt of the nenendid in ‘the Supreme Court, 
without suing out a writ of error, and assigned for error the bill of excep- 
tions. Jt was held, 
That the cause should be stricken from the docket, there being no final 
judgment, and no writ of error—Harrington vy. Meriweather......... 
7. The objection cannot be raised for the first time in the Appellate Court, 
that the order of publication against non-resident defendants was not ac- 
companied by an abstract of the bill, as required by the seventeenth rule 
of Chancery Practice.—Gannard et al. v. Eslava et al..............++- 
8. When a paper is cffered in evidence, and rejected by the primary court, 
as irrelevant, the Appellate Court will only examine the question of its 
relevancy.— Williams v. Fitzpatrick, Governor...........++..00+ee005 


ASSUMPSIT. 


1, Where several persons join as plaintiffs in an action of assumpsit, and the 
plea is non assumpsit, evidence tending to show that the plaintiffs have a 
right to sue jointly, should not be excluded from the jury.—Kirkley v. 
iil ae en nna ee edie iin eb chk een rend eebne 
When assumpsit is brought in the Circuit Court fora sum exceeding fifty 
dollars, it is not error to allow testimony to go to the jury proving an in- 
debtedness of less than fifty dollars; nor is it erroneous for the court to 
charge the jury, that if they believe such proof, they can find for the 


to 


3. In such a case, if the jury return a verdict for a less sum than fifty dollars, 
the plaintiff, on making the affidavit required by the statute, (Clay’s Dig. 
325, § 75,) will be entitled to judgment for the amount of the verdict 


4, When an overseer, by agreement with his employer, is to receive a cer- 
tain portion of the crop raised, as compensation for his services, he cannot 
recover in assumpsit for work and labor done-—Anderson v. Rice....... 

5. When the entire crop is received by the employer’s administratrix and 
sold, the overseer may bring his action of trover against her individually, 
ormay waive the tort, and sue in assumpsit for money had and received 
Oo RE ieine crn 66 005006 cone pews 60660 605068464608 c6uned cessed 

6. In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be plead- 
ed in abatement, if the defendant wishes to avail himself of his right to re- 
view the decision of the court below.—Johnson and Wife v. King. ...... 

7. In assumpsit for the use and occupation of land for two years, it is not er- 
ror for the court to refuse to dismiss the suit, either of its own motion, or 
at the instance of the defendant, upon the plaintiff’s statement that he had 
never claimed but for one year’s occupation, and that the suit was brought 
at the instance, and for the benefit, of another person, who had indemnified 


him against the costs.—Smith v. Wooding...........sseeseeeeeeeees 
8. Nor is it error to refuse to permit such voluntary statement to be proven 
On QaPiiw cc deesiowscesicwnewinnds 6 seus sss 06s sewtbersesersesese 


9. When a vendee enters into the possession of land under a parol contract 
of purchase, by the terms of which he was to pay “$500 down, and $500 
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twelve months afterwards,” and he entirely fails to pay the purchase mo- 
ney, and, after remaining in possession for more than twelve months, 
abandons the land, the vendor, if he is in no fault, may recover in assump- 
sit, for the use and occupation, the value of the land during the time the 
CONN Oe isis sehen 6 sen Vicia SoReal e ce” bce 
10, Assumpsit does not lie against an administrator de bonis non in his rep- 
resentative character, to recover money received by him from the adminis- 
trator in chief, arising from the sale of property belonging to the estate 
which was exempt from sale-—Godbold v. Roberts, Adm’r.............. 
11. When a person procures a note to be executed by others, whom he knows 
to be insolvent, for the purpose of getting it discounted at the Bank, and 
to be recommended to the Bank as a good note, by another person from 
the same county with the maker, who was in the habit of recommending 
notes to the Bank for discount, telling him that he intended to pay the note 
himself, and the note is discounted by the Bank, and the money paid to 
him, he is liable to the Bank in an action for money had and received, and 
an express promise to pay is unnecessary.—Br. Bank, Montgomery vy. 
i ee ec huel depacabansian sisicai iene POO rn rer er re 
12. In a declaration on a written agreement containing several distinct stipu- 
lations to be performed by the defendant, some of which have been per- 
formed, it is not necessary that the breach assigned should negative the 
performance of the defendant’s contract in toto, but it will be sufficient if 
it avers non-performance in any one particular, and shows that the plain- 
tiff has good cause of action. —Moutgomery Manufacturing Co. v. Thomas, 
13. When the declaration assigns a sufficient breach, and shows a good cause 
of action, unnecessary averments, which are added by way of inducing 
special damages, are mere surplusage, and furnish no ground for demurrer, 
14. Where a mortgagor of slaves put them into the possession of his son- 
in-law under the belief that they would be more profitable under his con- 
trol, and for the purpose of enabling himself the more readily to pay off 
the mortgage debt, and with the agreement between them that, when 
the debt was paid, they should come to some understanding respecting 
the value and owuership of the slaves, and the mortgagee was apprized of 
this agreement, and assented to it, he may, after notice to the son-in-law, 
bring assumpsit against him for the services of the slaves, notwithstand- 
ing he has previously filed a bill of foreclosure, and obtained a final de- 
eree thereon; Provided, it appears that the son-in-law was not made to 
account for said hire by the bill—Hutchinson v. Dearing............. 

15 The plaintiff cannot recover under the common counts, in assumpsit for 
use and occupation, when the proof shows that there was a special agree- 
ment between the parties, by the terms of which the plaintiff was to re- 
ceive a specified quantity of lumber for the rent of the premises, and it is 
not shown that by the agreement any value in money was placed on the 
lumber—Oswald v. Godbold: i... 00 scsccccvesceccveceseeisecans 
16. When the plaintiff declares in assumpsit ona special contract, by which 
the defendant agreed to serve as pilot during the boating season on a cer- 
tain steamboat, and also adds the common counts, it is competent for the 
defendant, under the plea of the general issue, to show a contract different 
from that declared on—Loughridge v. Thompson...........sseeeeee08 


ATTACHMENT. 
1. When the service of an original attachment is only made by the summons 
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of a garnishee, it is erroneous to render judgment against the defendant in 
attachment, until the garnishee has admitted a debt due, or property in 
his hands, or until a final judgment has been rendered against him for his 


default.—Bratton v. MeGlothlen...........0ceeeceeeeeereccseeceees 146 
2. A constable may levy an attachment issued by, ont returnable before a 
justice of the peace.—Langdon et al. v. Raiford...............-+0000- 532 


3. When an attachment, issued by and returnable before a justice of the peace, 
is levied by a constable on the defendant's land, and after the rendition of 
judgment in the suit, an execution issued thereon is levied on the same land 
in default of personal property, the lien of the judgment creditor relates 
back to the date of the levy of the attachment.............0+s0ee0e00- 532 
4. A motion to quash an original attachment is addressed to the sound discre- 
tion of the primary court, and its discretion will not be controlled by man- 


damus from the Appellate Court.—Ex Parte Putnam................. 592 
5. When an amendment is allowed to an original attachment by the primary 
court, mandamus does not lie to vacate the amendment............... 592 


See GARNISHMENTS. 


ATTORNEY AT LAW. 

1. An attorney will be presumed to have read a declaration to which pleas 
are filed in the name of a firm ~f which he is a partner; and the record of 
the suit in which such proceedings were had, is admissible evidence in a 
subsequent suit against the attorney, to prove actual notice to him of the 
plaintiff's title, as set out in said declaration—Parsons vy. Boyd........ 112 

2.On grounds of public policy, an attorney at law may be a witness for his 
client, when he has no other interest in the event of the suit than such as 
concerns his fee, and they are not contingent in their nature.—Quarles v. 
EE Ts $.0:5'9600.00000.0666568500eb0b 4086 C6ehennerecens 217 


BANKRUPT. 
1. If an execution is issued on a judgment after the defendant has obtained 
his certificate of discharge in bankruptcy, he may set it aside on motion — 
Brown v. The Branch Bank at Montgomery....... .......22eeeeeee 420 
2. But he cannot move to have his discharge entered of record, for the pur- 
pose of preventing the issuance of execution, before the plaintiff has sued 
out an execution. (Chilton J. and Ligon, J. dissenting.)............... 420 
8. A bankrupt is not a competent witness to testify for his assignee, for the 
purpose of increasing the fund in his hands; but when his testimony tends 
to decrease that fund, he is considered as swearing against his interest, and 
is competent.—Colgin et al. v. Redman et al.................0. 0 ceeee 650 
4. It seems, that the eighth section of the bankrupt act of August 19, 1841, 
provides a general limitation which is alike applicable to suits for the re- 
covery of specific property and choses in action, and is not confined in its 
operation to suits for recovery of property in which the defendant sets 
up an adverse claim. (Per Dargan, C.J., and Chilton, J., the other Judges 
expressing no opinion.)—Paulding v. Lee & Ivey...............2.000- 753 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Parol proof is admissible to show the intention of the parties to a note at 
the time the contract was entered into, with regard to their several liabili- 
ties among themselves, and the relations which they were to bear to the 
note-—Br. Bk. Mobile v. Coleman. ............cccccccccccccccccces 140 
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. An accommodation endorser of a bill of exchange is not entitled to a sum- 


mary judgment, on motion against his principal, under the act of 1821, 
(Clay’s Digest 531, §3.)—Stodder, Exr, v. Cardwell..... 09066500 eoee 


. Persons who sign their names to a note will be presumed to be joint ma- 


kers, in the absence of any thing to the contrary on the face of the note.— 
POOR: GEE “We ¥ MEU 6 6.6.0.0. 050 4660680000008 iacuris tol ok ah ak Oe de %s 
The notary who protests a bill of exchange, is authorized to give notice 
of its non-payment; and such notice may be given by mail, although the 
actual holder, and the party to be charged, reside in the same place— 
GUGRE F. FUPIET « oo cccscccccucascoccsossvcese eveveces sc ovcccccccce 


. In a suit by the Bank against the maker, on a promissory note purporting 


on its face to have been given for the amount of the maker’s indebtedness to 
the Bank, evidence is admissible to show that the agreement which con- 
stituted the consideration of the note was the extinguishment of the debt 
of another person to the Bank, and that the proceeds were so applied.—- 
PR Te eT ee om nome imious ; 


». In an action on a promissory note which purports on its face to have been 


given “for the rent of land,” the defendant cannot introduce parol proof 
to show that the payee also agreed to repair the fencing around the land, 
and that he failed to do so, in consequence of which failure defendant's 


crop was damaged by the breaking in of stock—Evans v. Bell...... ae 
A party who, for a sufficient legal consideration, signs his name to a prom- 
issory note after it is due, may be declared against as a maker. (Chilton, 
J.and Ligon, J., dissenting.)—Tiller v. Shearer. ..........00eeeeeeees 


CASE, ACTION ON THE. 


i, 


to 


& 


or 


In an action on the case for maliciously suing out an attachment against 
the plaintiff, the defendant cannot raise the objection that the affidavit, 
which he made to procure the attachment, and on which the writ was is- 
sued, was insufficient to authorize the issuance of an attachment.—Forrest 


NG iS caw 4 Sead dios Ad A vee ORR ake ee ae aaa e add 


. Nor is it necessary that the declaration should aver that the affidavit was 


IN WIIUIDE . we cccc ccc cccccccsecccccssesccccsccceveeescccceces 


3. An averment that the attachment was sued out “wrongfully, fraudulently, 


and in order to oppress and injure said plaintiff,” is equivalent to an aver- 
ment that it was sued out “maliciously.”...........0.cecsececee cones 
When the attachment was sued out by the defendant as agent for a third 
person, and the declaration alleges that he was not the agent of such third 
person, but acted wholly without authority from him, it is unnecessary to 
aver either the want of probable cause for the issuance of the attachment, 
or that the attachment suit is ended...........cccceecccceccsccecces 


. The defendant may show, in mitigation of damages in such case, that he 


was the plaintiff’s security on a bond which had been given to stay exeeu- 
tion in the suit in which the attachment was sued out, and that the plain- 
tiff was about to remove his property from the State at the time he sued 
out the attachment against him............ i Be alsin ap wana aa eee 


6. A declaration in case for wrongfully suing one an attachment, is bad on de- 
murrer, if it does not specially deny the ground set forth in the affidavit 
for suing out the attachment.—Tiller v. Shearer........ wos tevinn re beoie a 

CERTIORARI. 


i® 


Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of for- 
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cible entry and detainer, &c., removed into the Cireuit Court by certiorari, 
a trial must have been had on an assignment of errors on the record sent 
up by the justice of the peace, and not de novo ; and if the party whose 
duty it was to assign errors, failed or refused to do so, the judgment of 
the justice must have been affirmed—Mahan v. Lester................ 162 
2. The act of 1850, which requires a trial de novo to be had in such cases, 
does not apply to cases which had been removed to the Circuit Court, and 
which were there pending at the passage of the act...............005- 162 
Where the petition for a certiorari had been presented to the Circuit 
Judge, and his fiat obtained, and these had been filed with the clerk of the 
Cireuit Court before the passage of the act, the jurisdiction of that court 
attached, and the act of 1850 cannot apply to the case, although the bond 
required by the judge was executed, and the writ of certiorari issued, 
CE INE Be Oa ois ons 0h 65 6h cc ccc scsdisicnccccccsescsces 162 
4, When a trial de novo is improperly had in the Cireuit Court, in a cause 
which was there pending before the passage of the act of 1850, the judg- 
ment founded upon the verdict of the jury will be reversed in the Appel- 
late Court, although the plaintiff in error is the party who sued out the 
certiorari, and who failed to assign errors in the Circuit Court. ......... 162 
. A certiorari should not be granted to remove into the Cireuit Court pro- 
ceedings had before a justice of the peace, when the petition does not 
show any reason why the petitioner did not appeal from the judgment of 
the justice. —Wright, use, de. v. Gray. ...... 2. cece esc eceescecccees 368 
But when a certiorari is awarded upon a petition which does not set forth 
such a state of facts as properly justifies its issuance, the Cireuit Court 
must proceed with the trial de novo, without regarding the defects of the 
NSS BN Ua USSG ie B06 RENE 6E HS e's des sé deine snc es chases 363 
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CHAMPERTY AND MAINTENANCE. 

1. It is not maintenance for a person to promote a suit or defence, in which 
he has, or believes that he has, a legal interest--MeCall’s Admr. v. Cape- 
Ds £624 96:469 CORSE AEROS eRe COL Ne tOdeees Kees nenenS 521 


CHANCERY. 

1, If the vendee has received a deed, and its covenants are broken by the 
existence of an outstanding incumbrance, it is competent for a court of 
equity, when the vendor is insolvent, to restrain the collection of so much 
of the purchase money as will compensate for the injuries resulting from 
the breach, or to order it te be appropriated to the extinguishment of the 
incumbrance.—McLemore v. Mabson et al...........00eecceeeeeeeees 13 

2. But when the vendee has received a deed with covenants, and has execu- 
ted a mortgage on the land to secure the payment of the purchase money, 
he cannot resist a foreclosure of the mortgage in equity, by setting up in 
his answer that the vendor has broken the covenant in his deed, it not be- 
ing shown that the vendor is unable to respond to the damages occasioned 
PI SSeS CSR eae cb cicccecsccctseosenesesesesees 137 

3. In assumpsit on a promissory note, a judgment by default having been 
rendered, the clerk of the court made a mistake in computing the interest 
due on the note, and judgment was entered for less than the amount really 
due. The defendant took the case to the Supreme Court, by writ of error, 
at the term next ensuing, but neglected to file the transcript, and the judg- 
ment was affirmed on certificate. Held, 


I 
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That the plaintiff in the original judgment i is entitled t to go yiabe equity to 
have the mistake corrected. (Dargan, C. J. and Chilton, J. dissenting.) 
—Norris, Stodder & Co. v. Cottrell et ab... cece cece cece cons 804 

When a party has a legal title and an unembarrassed legal remedy. chan- 

cery will not take jurisdiction —McCullough v. Walker. ..........+0++ 389 

6. When several complainants join in a bill, asking relief against a judgment 

at law, against which some of them show no ground for equitable relief, 

the bill is demurrable.—Tucker et al. v. Holley et al...........eeee eee 426 

A party asking equity must offer to do equity. .........+eeeeeees ceee 426 

A Court of Chancery looks only to the equities of parties, and regards the 

holder of the mere legal title as a trustee for the benefit of all parties 

equitably interested.—Pool v. Cummings & Co. et al.......... ecvceces 563 

. A written agreement was entered into between complainants and one P., 
for the entry and purchase in partnership of lands to be used for mining 
purposes. Complainants agreed to advance the purchase money, and P. 
was to enter the lands which he deemed most suitable for mining, and to 
superintend the working of the mines. The money advanced by complain- 
ants was “to be refunded, with interest, out of the first funds realized by 
the company.” P. entered several tracts of land in his own name, with 
money advanced by complainants, and afterwards transferred them to 
complainants, to whom patents were subsequently issued by the Govern- 
ment. Some of the lands were sold under execution against P., after the 
entry in his name but before the issue of complainants’ patent, and were 
purchased at the sale by the judgment creditor, against whom complain- 
ants afterwards filed their bill, praying that the lands might be sold, that 
the purehase money advanced by them, and expenses incurred in payment 
of taxes, &e,, might be refunded to them, and that the residue of the pro- 
ceeds might be divided according to the terms of the agreement. Jt was 
held, 

1. That even if the legal title to the lands vested in the purchaser by the 
sale under execution, still this would not avail him in a court of equity, 
if complainants had the superior equitable title. 

2, That the registration of his deed by the purchaser, coupled with the 

complainants’ failure to have the written evidence of their claim spread 
upon the records of the county, did not add any potency to the purcha- 
ser’s title which it would not otherwise have possessed. 

. That if complainants advanced the purchase money, and P. acted in the 
purchase, not for himself individually, but as the partner or agent of 
the complainants, the complainants were entitled to equitable relief 
against P., or a purchaser claiming under him, who could only succeed 
to his rights. 

4, That the written agreement of the parties, and the receipt subseqently 
executed by P. to the complainants, for the moneys advanced by them, 
were admissible evidence for the complainants. .............002000 563 

10. A., supposing that he had title to a tract of land of which B. had posses- 

sion, agreed to sell it to him, and executed a conveyance, with full cove- 

nants. It afterwards appeared, that A. had no title to the particular tract 
agreed to be sold, and that his deed to B. conveyed another tract, to 
which A. had title. Upon discovering the mistake, B. offered to return 

the deed, and to rescind the contract, which A. refused. Thereupon, B. 

sued at law to 7 the purchase money, which he had paid. Held, 
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That he could not recover, and that equity alone could afford relief.—Ho- 


11. The general rule is, that to entitle a creditor to the assistance of chancery 
upon an allegation of fraud in his debtor, he must stand as a creditor with 
a‘lien, or as one who has exhausted his legal remedies.—Pharis et al. v. 
NM GI. 0 oti sain ich ahaa ciltisibe a pbiseebeled ads teeate 

12. But this rule does not apply to administrations, in relation to which 
Courts of Chancery have jurisdiction over estates, in the direction and con- 
trol of executors and administrators, and in protecting the rights of eredi- 
tors generally, as well as in decreeing distribution of assets, by virtue of 
i eliintins dhapvdibunhendbibshinwsdmesonvveecs 

18. The settlement of an administrator, which has been commenced in the 
Orphans’ Court, may be withdrawn from that tribunal, and taken into a 
Court of Chancery, whenever the powers of the former court are inade- 


573 


662 


662 


quate to the exigency, and cannot afford a sufficient remedy............ 662 


14. Where a bili is filed by a creditor to pursue certain real and personal 
property, which is standing in the name of a trustee for the wife and chil- 
dren of the debtor, and which the bill alleges was fraudulently added to 
their estate by the debtor, and the debtor's estate has been reported insol- 
vent, chancery may take jurisdiction of the ease, and withdraw the admin- 


istration from the Court of Probate... ........ ccc ccc cece ccccccccees 662 


15. And in such case, the administrator of the debtor is a proper party de- 


is i ikki wig eG ues Alb sibiaaldnarecwraiwianaie 662 


16. Where a marriage contract is executed, by which the wife, on the death 
of the husband, takes an absolute estate in the property brought by her 
into the marriage, she cannot come into equity, on the death of her hus- 
band, to have the contract established, and to enjoin her husband's admin- 
istrator from proceeding at law against her for a recovery of the property. 
The contract, being a final and complete act, presents simply a question of 
construction, for the determination of which a court of law is equally as 
competent as a court of chancery—Saunders v. Saunders’ Admr........ 

17. A will contained the following clause: “I give and bequeath to my 
daughter M., to be held in trust by my executors, for her use during her 
natural life, and then for the heirs of her body forever, the following ne- 
groes, (naming them,) together with their increase. It is my will and de- 
sire, that the labor and increase of the said negroes shall, in no manner 
whatever, be liable for the debts of her present, or any future husband.” 
The will also provided, that if the said M. should die “without leaving 
issue,” then the executors should sell the negroes, and divide the proceeds 
among the testator’s heirs at law thenliving. Held, 

That, as against the personal representative of the husband, the will crea- 
ted a separate estate in the wife, which a court of equity would pro- 


710 


tect.— Williams, Admr. v. Maull..........ccccccccccccccccccccccs 721 


18. Where slaves are sent home with a a newly married couple by the wife's 
father, and are afterwards bequeathed by him to the wife for her sole and 
separate use, and the husband during his life treats them as his wife’s 
property secured to her by her father’s will, he will be held in equity to 
have elected to treat them as a loan, and not as a gift, and his representa- 


tive is bound by that election,..........seeseeeeeeeeceeeceeeereeee 721 


19. Although courts of law cannot regard contracts catered into hhetween 
husband and wife while that relation exists, yet courts of equity can re- 
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cognize and enforce them, in favor of the wife against her husband's ad- 

ministrator, where the rights of third persons are not thereby injuriously 

nae PETITE TILT LTLES Te Teee bed eesecccdvcesdsoens ee evecccceee 721 
20. Where the husband purchases negroes in the name of his wife, takes the 

bills of sale in her name, and treats the negroes during his life as her prop- 

erty, and the property thus purchased is a reasonable provision for her 

under the cireumstances of the case, a court of equity will uphold the 

transaction, and secure the property to the wife against the claim of her 

rin eattcsraarsocpsaparsaanl COT TCL PEE TE Eee IT 721 
21. The facts that the husband took the bills of sale in the name of his wife, 

and always recognized the property as belonging to her, disclaiming all 

ownership over it himself, are equivalent to a delivery of it to her, anda 

court of equity will regard the possession of husband and wife during his 

life, as the possession of the wife; and where the possession, under such 

circumstances, remains with the wife after her husband’s death, equity will 

regard her as having a beneficial interest in the property, and not as hold- 

ing it in trust for her husband’s administrator. ............0++ coccccs T81 
22. A court of equity is the proper forum in which a wife should litigate 

with her husband’s personal representative, her right to property which 

she claims against him, as her separate estate under her father’s will and 

by post-nuptial contract with her husband. .........+++eeeeeseceeeees 721 
23. A creditor may come into a court of equity against the executor de son 

tort of his debtor, to obtain satisfaction of his debt out of property which 

the debtor fraudulently conveyed, and which is in the possession of a per- 

son who cannot administer it as the rightful representative, being bound 

by the fraud of the intestate; and in such case, it is not necessary that 

the creditor should have exhausted his legal remedies, or should stand as 

a creditor with a lien—-Watts et al. v.Gayle & Bower etal...... coocce O1T 
24, A party against whom a judgment at law is rendered by default, cannot 

obtain relief against it in equity, upon the ground that the attorney, whom 

he had retained to appear and defend the suit for him, failed to do so, and 

appeared for the opposite party, when the proof shows, that he had only 

requested the attorney to attend to any and all business for him, and had 

not mentioned any particular case. ........ ces eeccececccecccevence 817 





CHANCERY PLEADING AND PRACTICE. 

1. A denial in an answer which is responsive to the allegations of the bill 
must prevail, unless disproved by two witnesses, or one witness with strong 
corroborating cireumstances.—May et al. v. Barnard..............200+ 200 

2. When judgments are impeached and sought to be set aside in equity for 
fraud, the plaintiffs in such judgments are indispensable parties to the bill, 
and no decree can be rendered in favor of the complainant, without ma- 
king them parties.........ccesescssccccccscccccccsscccsccccces - 200 

3. Where two defendants, who are neither partners in interest, nor privies 
in estate, are charged to be jointly concerned in the perpetration of fraud, 
the answer of one cannot be read as evidence against the other......... 200 

4, When an account is called for by the bill, and given in the answer, it must 
be regarded as responsive matter, and as prima facie evidence of the state 
of accounts between the parties............ renee wasters coscee 200 

5. When several complainants join in a bill, asking relief against a judgment 
at law, against which some of them show no ground for equitable relief, 
the bill is demurrable.—Tucker et al. vy. Holley etal......... pareain nko, Se 
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6. A person asking equity must offer to do equity.................0000- 426 
7. An appeal does not lie from an interlocutory order of the Chancellor re- 

fusing to dismiss a bill for want of equity.—Benford v. Daniels......... 445 
8. Nor will the Appellate Court take jurisdiction of such an appeal by consent 





9. New matter, which has arisen or been discovered after publication of tes- 
timony has passed in the original suit may be brought forward by bill of 
woviow.-—Qonlaan ¥. Bisom. .... ci cccccccccccccccvcccccaccccesccs 463 

10, The objection that the original decree has not been obeyed or performed, 
cannot be raised by general demurrer to a bill of review, filed for the pur- 
pose of annulling or reversing it. The objection can go only to the pro- 
priety of filing the bill, and not to the equity of it when filed........... 463 

11. The Chancellor has the power, under the statute of this State, to direct 
the decree on the original bill to be stayed in such manner as he may deem 
advisable; or he may allow the bill of review to be filed, and let the com- 
plainant proceed with the execution of the original decree.............. 463 

12, An agreement entered into between the complainant and one of the de- 
fendants after publication of the testimony has passed, whereby the com- 
plainant, for a valuable consideration paid him by said defendant, agrees 
to proceed no further against him in the original suit, and reserves his right 
to proceed against the other defendant, is good matter for a bill of review, 
and entitles said defendant to relief against the original decree......... 463 

13. Upon a bill filed in the Court of Chancery for the distribution of an es- 
tate, if one of the distributees dies after the commencement of the suit, it 
must, as a general rule, be revived against his personal representative ; 


and a failure so to revive will be error, although the objection is not raised 
in the court below.—-Frowner et al. v. Johnson et al...... i nebeeesoces 477 


14. The answer of a corporation not being under oath, the same amount of 
evidence is not required to disprove its denials as in other cases.——State 
IN Wc ciirccccsccctcssnredevepscscsnsionses 512 

15. A creditors’ bill, filed by the beneficiaries, for the settlement of a deed of 
trust executed by the debtor, which required that the secured creditors 
should assent to its provisions within six months, must allege that the com- 
plainants assented to the deed—Colgin et al. v. Redman et al........... 650 

16. An allegation that the complainants “have consented to the provisions of 
said deed,” is sufficient, although the deed requires that they should assent 
oe ee Ne oa. oss is tase cvctinccscc ceecesaccccc cece. 650 

17. The rule which requires a dismissal of the whole bill, if any one or more 
of several co-complainants fail to make out their case, has never been ap- 
plied with any stringency to creditors’ bills; and unless a misjoinder of 
such complainants will affect the propriety of the decree, the objection will 
not be allowed to prevail in any case, when taken for the first time at the 
CLR cekehd bese ce esc ecetesoenceesseceseeenessuneanperesers 

18. Even if the objection for misjoinder of complainants were allowable in 
cases of creditors’ bills, it should be interposed by way of demurrer; and 
the cases are exceedingly rare, if they exist at all, in which demurrers to 
creditors’ bills for misjoinder of complainants will be sustained......... 650 

19. Orders for the examination of a defendant as a witness for the complain- 
ant are made as matters of course, reserving the question of his compe- 
tency to be made at the hearing; and there is no rule requiring an effidavit 
to be previously made of his want of interest.............0000eeeeee 650 


650 
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20. Where the defendants claim the benefit of the statute of non-claim by 
way of plea, but do not positively deny in their answers the presentation 
of complainant’s demand, proof of presentation by one witness is sufficient. 
Phazis of al. v. Leackman, Adml’r, C0:0)....5 oo. bid ckccicccisced decches 

21. In a suit against an administrator, his admissions of the presentation of 
the demand are sufficient to take the case out of the statute of non-claim, 
although such admissions are made after the lapse of eighteen months 
from the grant of letters of administration..................0eeeeee 

22. Where the suit is in chancery, for the purpose of subjecting to the pay- 
ment of the intestate’s debts, property which is standing in the name of a 
trustee for the benefit of his wife and children, and which is alleged to have 
been purchased by the intestate with his individual means, and fraudulently 
added to the trust estate, the admission by the administrator of the pre- 
sentation of the complainant’s demand is evidence, not only against the 
administrator, but also against the cestuis que trust..........ceeeeeees 

23. The objection cannot be raised for the first time in the Appellate Court, 
that the order of publication against non-resident defendants was not ac- 
companied by an abstract of the bill, as required by the seventeenth rule 
of Chancery Practice——Gannard et al. v. v. Eslava et al..........s0005 

24. Where a vendor conveys with covenant of warranty, and his vendee after- 
wards conveys portions of the land, with covenants of warranty, to two 
others, retaining a part himself, and the three are evicted of an undivided 
third part of the land by title paramount to that of the original vendor, 
they may join as complainants in a bill against him, to reimburse them- 
selves for the loss sustained by the breach of his warranty............. 

25. It is a general rule in equity that relief cannot be granted upon matters 
which are not alleged in the bill, although they may be proved, and that 
every material allegation must be put in issue by the pleadings. The de- 
cree must be predicated upon the allegativns and the proof, between 
which there must be a substantial conformity—Paulding v. Lee and Ivey.. 

26. Where a bill is filed to enforee an express trust, alleged to have been cre- 
ated by the agreement of the defendant to receive and collect claims, for 
the security of ademand due the firm of R.,S.& Co., proof of an agree- 
ment made by the debtor of R., S. & Co. with the defendant, that the latter 
should receive and collect certain claims, and should pay the proceeds 
either to the debior himself, or to three firms of which R., 8. & Co. was 
one, does not sustain the allegations of the bill............ dsaewsgaes 

27. As a general rule, all the obligors must be made parties to a suit in 
equity on an administrator’s bond. A demurrer will lie to the bill if all 
are not made parties, unless a sufficient excuse is shown in the bill for the 


omission.— W atts et al. v. Gayle & Bower et al...........ceeeeeeees 
28. An allegation of the insolvency of those who are not joined, is a suffi- 
Genk enamne Be Ces cathedlees 6. ois ok. cc tidictte sect cscndsdéucdpioos és 


29. The distributees of the estate are not necessary parties to a bill filed by a 
creditor against the executor de son tort of his deceased debtor, to reach 
property fraudulently conveyed by the debtor in his lifetime............ 


CHARGE OF COURT. 

1. In a criminal prosecution it is error for the court to charge the jury, that 
if the proof left the question of the guilt or innocence of the accused in 
equipoise, they could not, on that account alone, acquit.—Winter & Scis- 
Gon V. The State. .....ccccccccccccccscccccccccccccces coccvece eee 
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2.A b A charge which aneerta, “that it requires an express promise, or some- 
thing equivalent to an express promise, to revive the original cause of ac- 

tion after the statute has effected a bar,” is erroneous; because it admits 

of two constructions, one of which asserts an incorrect legal proposition. 

RONG Ti Bosc cc ic cc cvcedceciecccccccsscccbosesscesccccccccccs 105 

3. It is not the duty of the court to modify or give precision to a charge re- 
quested by counsel; but a charge may be properly refused. if it admits of 

two constructions, one of which asserts an incorrect legal proposition.... 105 

4. In assumpsit by plaintiff against his commission merchants, to recover 
damages for losses on cotton, plaintiff introduced proof of a conversation 
betwen himself and defendants, for the purpose of showing that he had 
instructed them to sell his cotton and not to hold it. Held, 

That the fact of instructions must be determined from the whole conver- 
sation, as brought out on direct examination and cross examination ; and 
that the court properly refused to instruct the jury upon the effect of a 
particular portion of it only—Ward v. Winston & Co............... 167 

5. In detinue against the sheriff, where fraud in the execution of the deed 
under which the plaintiff claims is relied upon as a sole defence, and no 
evidence necessarily tending to raise a presumption of fraud, or to prove 
fraud itself, is offered on the trial, it is not error for the court to instruct 

the jury “that the matters in proof did not make out a case of fraud..... 167 

6. On the trial of an action for the false warranty of a slave, plaintiff intro- 
duced as a witness a physician who had beeen practicing eleven or twelve 
years, and who testified that he had prescribed for the slave for a month 

or two, and had given him a thorough examination, and that his opinion, 

formed from such examination, was, that he was unsound at the time of 

the sale. It also appeared, that another physician, who had been prac- 

ticing seventeen or eighteen years, had been called in to the slave about 

two months before the witness, and had attended him for a time, but had 
removed to an adjoining county. Plaintiff did not call him as a witness, 

nor was any reason assigned for the failure to call him. Jt was held, 

That the court properly refused to instruct the jury, on request of defen- 
dant, “that if they believed plaintiff had a skillful physician attending 
the slave before witness was called in to him, and his attendance at court 
could have been obtained, but plaintiff had not procured it, nor given 
any reason why he had not done so, that this was a cireumstance which 
they ought to consider, in determining whether or not the testimony of 
that physician, if he had been produced, would not make against the 
plaintiff.” —Patton & Burgen v. Rambo... .........2..seeeeeeeceees 485 

7. Where there is no conflict in the testimony, the court may, on the request 
of either party, charge the jury that, if they believe the evidence, they 
must find for that party—Bryan v. Ware et al............0eeeeeeeeee 687 

8. The Appellate Court will not reverse on account of a charge which as- 
serts a correct legal proposition, although it may be objectionable from its 
generality. Itis the duty of the party in such case, to ask more specific 

and definite instructions—Hutchinson v. Dearing................008: 798 


COMMISSIONERS’ COURT. 

1, When the proceedings of the Commissioners’ Court in the establishment 
of a public road are removed by certiorari into the Cireuit Court, and the 
order establishing the road is there quashed and the supersedeas perpetua- 
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ted, the judgment of the Circuit Court applies only to the proceedings 
then before it, and has no effect on an order subsequently made upon a new 
and distinct application—-Sabra Thompson v. The State............... 54 


. The Court of Commissioners of Road and Revenue in this State has no 


power to hold special terms, except in cases expressly authorized by law; 
and all orders made at such unauthorized terms are coram non judice, and 
a Gi i i in 85s nce Nic issssetersesens 446 


. The orders of a court acting without authority are nullities, and may be 


inquired into, and impeached, in all other courts, before which such orders 
are brought and relied upon by a party claiming a right or benefit under 


A claim against a county, audited and allowed at an unauthorized term 
of the Commissioners’ Court, creates no liability on the county, and the 
county treasurer may rightfully refuse to pay it...........eeeeeeeees 446 


CONSTABLE. 


1, 


A constable may levy an attachment issued by, and returnable before a 
justice of the peace—Langdon et al. v. Raiford..........ceeeeeeeees . 532 


CONSTITUTIONAL LAW, 


1, 


2. 


Exclusive jurisdiction over the importation of slaves is vested in Congress 
after the first day of January, 1808, by the ninth section of the first arti- 
cle of the Constitution of the United States—The State ex rel., Savary 
WN SE hk oo os deve rcesces (eee ercesressocesesscoeoeeseses 19 
The State courts could at no time exercise any jurisdiction in eases of vio- 
lation of the laws prohibiting the slave trade, except such as were author- 
ized by the Congress of the United States ; and all jurisdiction is now ta- 
ken away from them, by the fourth section of the act of Congress, approv- 
Or NG Sn cicEccconaevse pecekanananod elas heteeeaapanes 19 


CONTRACT AND AGREEMENT. 


1, 


to 


Defendant having goods at A, contracted with plaintiff for the hauling of 
them to his house in Randolph county. Plaintiff agreed to start for the 
goods, with his wagons, on Sunday, but did not start until the following 
Tuesday. On arriving at A, he was informed, by the receiving and for- 
warding agent, that defendant’s goods had been sent off ten days previ- 
ously, and that he then had no goods at that place. Plaintiff brought as- 
sumpsit on the contract, and it was held: 

1. That the agent’s statement, as to defendant's goods having been sent off 
ten days previously, was inadmissible, since it related to a past fact hav- 
ing no connection with the res gestae. 

2. That his statement that defendant then had no goods at A, was admis- 
sible, as showing an excuse for not complying with the order of his 
principal, 

8. That plaintiff was not justified in failing to start on the stipulated day, 
by the previous removal or shipment of the goods of which he had no 
notice ; and that a charge which asserted the contrary was erroneous.— 
Kaeee ¥. Caaee, . cccccsessspessepscspendererocecdseaumecheem 123 

A promise in writing to pay the debt of another, in consideration of for- 

bearance to sue, is founded on sufficient consideration and is valid in law.— 

Martin v. Black's Ex'rs.. ......00csccsescececctvceesios ov'vccecneus 309 
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8. Butif the creditor has not the legal right to sue at any time during which 
he promises to forbear suit, the promise to pay in consideration of such 
forbearance is without consideration, and consequently void............ £09 
4. Letters of administration on the estate of a deceased debtor having been 
granted on the 1st October, 1847, the defendant, who was his mother, 
promised the creditor, that if he would not proceed to subject the prop- 
erty of the estate to payment of his debt “until the crop of cotton made 
in the year 1847 on the plantation of the deceased was sold, which proba- 
bly would be during the ensuing Spring,” she would pay the debt. The 
creditor forbore to institute suit against the estate, and afterwards brought 
assumpsit against the defendant, on her written promise, Held, 
That the promise was founded on sufficient consideration.............. 309 
5. A promise to pay the debt of another, which is not reduced to writing, 
and is not beneficial to the promisor, is within the statute of frauds, and 





Tne seeccccssenccsasscncctescsstccnccccccsscccssssececnccces 309 
6. A promise to pay out of the assets of the estate of the deceased debtor 
will not bind the administrator personally. ..........+00eeeeeeeeeeees 309 


7. A contract, by which a tresspasser agrees to sell the possession of land 
acquired by the trespass, cannot be sustained—McCall’s Adm’r. v. Cape- 
is 2k, ales ana gaa eA When dan eam wade ¥e 521 


COSTS. 

. When two persons sign their names to the blank form at the bottom of a 
writ acknowledging themselves security for the costs of suit, their con- 
tract is joint only, and not joint and several, either at common law or 
under the statute of this State.-—Boswell v. Morton. ..............00- 235 

2. But when suit is instituted against one of them on their joint contract, he 

can only take advantage of the non-joinder of the other by plea in abate- 


-— 


8. And when a motion is made for a summary judgment against one for the 
costs of the suit, and he does not interpose any objection on account of the 
non-joinder of the other, as a defence, he will be held to have waived it.. 235 

4. A motion for a summary judgment against a security for the costs of suit 
may be made before the costs are taxed; and it is sufficiently certain by 
showing that it is for cost, without setting out the amount or items of 
COKE. nc renccccccnscscccccesvcccccccscccccccscccsceseeccesecees 235 

5. When a ensenis is taken which is afterwards, on a subsequent day of the 
term, set aside “on the payment of all the costs of suit,” and the costs 
are not paid until after the adjournment of court, the cause cannot be 
stricken from the docket on motion.—Parker v. Doe ex dem. Burgen & 
POMORE.. cose ccccccccccccccccccec cscs cencesccscoccccccescoes 251 

6. When a new trial is granted to the defendant “on the payment of all the 
costs of suit,” the order is not an absolute, but a conditional grant of a 
new trial, and its effect is'to keep the cause in court sub judice until the 
next term,—Ex parte Lowe. ........ 2c cece cece cece eee eeeeeeeeeees 330 

7. And if the costs are paid during vacation, or before the cause is called up 
for action by the court at the next succeeding term, the condition is com- 
plied with, and the effect of such a payment is to place the cause on the 


8. A non-resident, who voluntarily appears in the Court of Probate and con- 
tests the validity of a will, may be required to give security for the costs 
if unsuceessful.—Rainer v. McElroy... .........+.eeseeeeeeceeeceee 347 
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9. The Judge of Probate is not entitled to any fee for “certificates of filing 


bond for costs,” nor for “filing depositions, and certificates of filing the 
GAME.” . 66.2000 SIPTerererrri rrr errr ere rise Covcvccccsccceeces : 


10. A sheriff is not entitled to any fee for “entering and returning notices,” 


ner for “entering subpesmee.”. .o..00cccscocdedecsccccs ctseue dscns 


11. The plaintiff in error will not be decreed full costs in the Appellate 


Court, when the error, for which the decree of the court below is reversed, 
might have been remedied if the objection had been raised in the primary 
court.—Frowner et al. v. Johnson et ab... .... ccc cece cs cecccccccccccs 


CRIMINAL LAW. 


i 


or 


~T 


i=) 


. The terms “steal” and “larceny,” 


The eighteenth section of the fourth chapter of the Penal Code (Clay’s Di- 
gest, 419, § 18) has not an extra-territorial operation—Spencer v. The 
’ as used in the twenty-fifth section of 
the fourth chapter of the Penal Code, (Clay’s Digest, 420, §25,) are tech- 
nical, and do not include an offence which would not amount to a larceny 
if committed in this State. .......ccccccccccccccccccccccccccsoscece 


. The offence of gaming is complete by playing onee—Swallow vy. The 


An unoccupied store house, situated in a town, and fronting on the street, 
if habitually resorted tov by persons for the purpose of playing cards, 
comes within the provision of the statute against playing cards at any 
“out house where people resort.”. .....cccccccccccccccccccccccececs 
A charge to the jury in a criminal case “that if any one or more of their 
number differed from the majority of the panel as to the guilt or innocence 
of the defendant, they might properly waive their convictions and agree 
with the majority, but were not bound to do so,” is caleulated to mislead 
the jury, and is therefore erromeous...........ceeeeeeceseeeeeeeces 
When a husband is indicted for an assault and battery on his wife, he may 
show, in mitigation of the fine, that at the time of the assault he was im- 
diately provoked to its commission by her bad behaviour and miscon- 
duct.—Robbins v. The State, ......cccccscccscsccccsccccccccccccs 


. In a criminal prosecution it is error for the court to charge the jury, that 


if the proof left the question of the guilt or innocence of the accused in 
equipoise, they could not on that account alone acquit.—Winter and Scis- 
om V. The Shate.......ccccccescccccccccccecscccnsesbessbcvcccses 
To warrant a conviction on an indictment for feloniously aiding slaves to 
escape from the service of their master, the State must prove that the de- 
fendant aided the slaves to escape, and that they were the slaves of the 
person whose property they are averred to be in theindictment.......... 


. Indictment for playing cards “at a public place.” The proof showed that 


there was a large assembly of persons on a public day at a certain store 
house in the country. The defendants, five in number, “went into a piece 
of woods where the under growth was very thick, and into a deep hollow 
in said woods about four hundred yards from said store, and out of sight of 
any road,” and there engaged ina game of cards. Whilst so engaged, 
three other persons came to the same place, and took part in the game, 
one of whom testified, that when he went into the woods he did not know 
where the defendants were,but hunted them up; that he had never known 
cards to be played at that place before, but that during the previous year 
he had known persons to play “in the piece of woods,” some fifty or one 
hundred yards from “said hollow.” Jt was held, 
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That the playing was not “at a public place.”—Bythwood, et al. v. The 
DUDA ssiecinicis cewcen cdisicwbic cicdes sod cieceecscccccsescosccccvcces 47 
10. The assemblage of eight or ten persons by invitation at a private house 
or room, to which the public have not the right to go, for the purpose of 
playing cards, or participating in social amusements, does not constitute 
such house or room “a public place,” within the statute against gaming.— 
Coleman et al. v. The State. .........ccccccccccccccccccccccsccces 51 
11. If the occupants of aroom are in the constant habit of inviting a num- 
-ber of persons to their room for the purpose of playing cards, and others 
are allowed to come uninvited without any restraint, it is testimony tend- 
ing to prove the room “a public place,” and the jury may so find it...... 51 
12. A bailee could not be guilty of larceny at common law by a fraudulent 
conversion of the deposit.— Wright v. Lindsay. ...........+.eeeeeeees 428 
Sree Inpicrment. 


DAMAGES. 

1, The measure of damages for the false warranty of the soundness of a 
slave, when the purchaser has not offered to return him, is the difference 
between his actual value and the amount which he would have been worth 

ifsound.— Worthy, Brown & Co. v. Patterson............00eeee eee 172 

2. In an action to recovér damages for injuries done to plaintiff’s hogs, which 
had broken into defendant’s enclosure, the defendant cannot recoup for 
damages done to his crop by the hogs, when it is shown that his fence was 
not a “lawful fence” agreeably to the statute-—-Woodward v. Purdy.... 379 

3. A voluntary purchaser from an executor de son tort, when sued in trover 
by the rightful administrator, cannot show, in mitigation of damages, that 
since the purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration —Carpenter 
i Sa 5.068 646.050 ki ndsnedesbSsE se CME Sb dae dUeededes 587 

4. Whether under our statutes, the executor de son fort, when sued in tro- 
ver by the rightful administrator, can show such payments in mitigation 

I Qe sins iio cik a chisseciissdecdicsececvaccdecvieds 587 

5. In trover, the measure of the damages is the value of the goods at the time 
of the conversion, or at any time subsequent thereto and before the trial, 
with interest on such value.—-Ewing v. Blount................000000: 694 

6. But this rule only applies when the property has not been regained by the 
owner. If the plaintiff has regained the possession, he is only entitled to 
recover damages equal in value to the use or service of the goods, and also 
compensation for any injury done to them ; and if he is put to necessary 
and reasonable expense in regaining the possession (otherwise than by suit 
at law), he may recover such expenses from the wrong-doer. 

[Ligon, J., dissenting, held, that if the plaintiff regains the possession pend- 
ing the suit, and its value when so regained equals its value at the time of 
conversion, or at any time between its conversion and return, then the de- 
fendant is entitled to an abatement of the damages to the extent of this 
value, and that judgment should only go for the interest.]............. 694 

See, Action on THE Oasz, 5. 





DEBTOR AND CREDITOR. 

1, A debtor has an interest, and consequently a right, to know who is the 
true owner of ajudgment against him, and in the absence of all evidence, 
save such as the record furnishes, he must look upon the person for whose 
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use the judgment is recovered, as the true owner, and if he be a fictitious 

person, then the debtor may treat the nominal plaintiff as the real owner, 

and proceed to settle the demand with him.—McGehee v. Gindrat..... 

Whatever is sufficient to put a party upon inquiry, is sufficient to charge 

him with notice; and a want of notice of a fact, resulting from a failure to 
use proper diligence to ascertain it, furnishes no protection to a party.. 
A debtor, against whom a judgment had been recovered, in the name of 
the nominal creditor, for the use of a fictitious person, applied to the at- 
torney of record, who was also the attorney of the real owner of the 
judgment, to know who was the true owner, that he might settle the judg- 
ment with him. The attorney, acting under the instructions of the real 
owner, refused to disclose his name, but informed tne debtor that the 
nominal plaintiff had no right to settle the judgment, and that it had been 
transferred to one of his creditors. The debtor afterwards settled the 
judgment with the nominal plaintiff, and the sheriff returned the execu- 
tion satisfied. On motion by the plaintiff, to have the execution satis- 
fied, it was held, 

That the defendant could not be charged with implied notice, from the 
vague information communicated by the attorney, on the ground that 
it was sufficient to put him upon inquiry, since the inquiry, as to the 
real owner, had been made, and had proved futile...........++.++- 

The fact that a creditor was unable to collect his debt is evidence tend- 

ing to show the insolvency of the debtor, and is admissible for that pur- 

pose; but it may be explained by showing that the inability to collect did 

not result from the debtor's inability to pay.-——Bilberry, Adm’r. v. MoLley 

The debtor has the right to direct the application of a payment made to 

his creditor ; and if he fails to give such direction, then the creditor may 

apply it; but if only one demand is proved to exist, and a payment is 
made without any direction, the law applies it to the payment of that de- 
mand.—McDonnell vy Bank of Montgomery...........0+eeseeeseeees 

A creditor's bill, filed by the beneficiaries, for the settlement of a deed of 

trust executed by the debtor, which required that the secured creditors 

should assent to its provisions within six months, must allege that the 
complainants assented to the deed.—Colgin et al. v. Redman et al...... 

An allegation that the complainants “have consented to the provisions of 

said deed,” is sufficient, although the deed requires that they should as- 

sent to it “within siz months”... ..ccccccccccccccccccccccccccece 


. The rule which requires a dismissal of the whole bill, if any one or more 


of several co-complainants fail to make out their case, has never been 
applied with any stringency to creditor's bills; and unless a misjoinder 
of such complainants will affect the propriety of the decree, the objection 
will not be allowed to prevail in any case, when taken for the first time 
SEO 0 00s bccvednccienten tanaphesdeeseeeneineseneees 
Even if the objection for misjoinder of complaints were allowable in cases 
of creditors’ bills, it should be interposed by way of demurrer ; and the 
cases are exceedingly rare, if they exist at all, in which demurrers to cred- 
itors’ bills, for misjoinder of complainants, will be sustained............ 


10. A deed of trust contained the following provisions, viz.: “They (the 


trustees) shall pay and satisfy the following debts of the party of the first 
part, in the following order, to wit: first class,” &e. (naming them.) “The 
above demands compose the first class of preferred creditors, being princi- 
pally endorsers, securities, and those who advanced money to the said 
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party of the first part, and all are to be satisfied and discharged in full. 
The second class comprises the following claims,” ce. (naming them), 
“which shall be paid ratably and proportionably, after the entire dis- 
charge of the debts in the first class enumerated”’ Held, 
That the word “order” referred to the division of the debts into classes, 
and not to the relative position of the debts specified in the first class; 
and that the funds, being insufficient to satisfy all the debts of the first 
class, must be divided ratably among those who assented to the deed 
within the time specified. ............ccecccccecccccccccccsceeees 
11. The general rule is, that to entitle a creditor to the assistance of chan- 
cery upon an allegation of fraud in his debtor, he must stand as a cred- 
itor with a lien, or as one who has exhausted his legal remedies.—Pharis 
CU Ti Ree, BA GB, ions ois ce ise tecie's viesic ceceeee 
12. But this rule does not apply to administrations, in relation to which 
Courts of Chancery have jurisdiction over estates, in the direction and 
control of executors and administrators, and in protecting the rights of 
creditors generally, as well as in decreeing distribution of assets, by vir- 
nn 08 Coir aaah ett «6 on 0 0 oc ks one ses ccnceveccestcccescces 
13. Where a debtor sells to his judgment creditor, at a stipulated price, cer- 
tain slaves to which he has no title, with the understanding and agreement 
that the price is to be credited on the judgment, unless the title should 
prove bad and the slaves be lost to the creditor, in which event only the 
hire for the time during which they remained in the creditor’s possession 
was to be credited on the judgment, and the slaves were afterwards recov- 
ered from the creditor in an action of trover by the legal owner, together 
with damages from the time when he acquired them, the debtor is not 
entitled to credit for the hire. .........ccccccccccccccccccccccsecs 
14. A creditor may come into a court of equity against the executor de son 
tort of his debtor, to obtain satisfaction of his debt out of property which 
the debtor fraudulently conveyed, and which is in the possession of a per- 
son who cannot administer it as the lawful representative, being bound by 
the fraud of the intestate; and in such case, it is not necessary that the 
ereditor should have exhausted his legal remedies, or should stand as a 
creditor with a lien.— Watts et al. v. Gayle & Bower et al............ 








DEEDS, THEIR PROBATE, REGISTRATION, é&c. 

1. It is not essential to the probate of a deed that it should be proved to 
have been executed on the day of its date. It is prima facie sufficient, if 
the date of the deed and the date of the certificate of probate show that 
the instrument was recorded within the time required by law.—Parsons 
tse cpnnch natn nehheerds uinsinbetinecnccnsinnnee thee + 

2. A recital in the certificate of probate that the grantor acknowledged the 
deed “to be his free act and deed,” is tantamount to saying that he 
“signed, sealed and delivered” it. ........ccccccccccscscsccccececs 

3. When the endorsements on a deed show at what time it was left with the 
clerk for registration, and the book and page in which it is recorded, and 
these endorsements appear to have been made by the clerk, there is a sub- 
stantial compliance with the statute, (Clay’s Digest, 155, § 23,) and the 
endorsements may be read in evidence..........s+seseeceeeceseees 


DEEDS AND COVENANTS. 
1. In an action upon a covenant of seizin, the breach may be as general as 
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the covenant.—Anderson v. Knox....... erece Sieiies jae iicouiasthid arene 
2. A covenant of seizin is broken as soon as made, if the covenantor had 
no title to the estate granted....... ee ae ee ne ene 


3. An unqualified covenant against incumbrances is broken by the exist- 
ence, at the time of its execution, of an outstanding ineumbrance; but 
if the covenant merely extends to quiet enjoyment against incumbrances, 
then it is broken only by an entry, or expulsion from the premises, or 
some disturbance in the possession....... tego Bt es jee Se eeeee bimeewe 

4, In an action on a covenant of seizin, or against incumbrances, if the 
plaintiff has bought in an outstanding title or incumbrance, he is en- 
titled to recover the reasonable price which he fairly and ee = 


5. But the amount paid by the plaintiff for such, outatending title « or incum- 
brance is no evidence of its value, in the absence of all other evidence..... 
6. The fact that the plaintiff offered to prove the reasonableness and fairness 
of the price paid by him for the outstanding incumbrance, and was pre- 
vented by an objection on the part of the defendant, which was sustained 
by the court, does not justify the jury in acting without proof, or consider- 
ing that as proof which would otherwise be incompetent...... Leia : 
7. When several are bound by an executory contract to make titles to a ven- 
dee, all must join in the conveyance in order to a complete performance of 
the contract.—Johnson & Wife v. Collins............... de caeedelsines 
8. But when two or more are bound for the performance of one duty, and the 
obligee accepts from one of them something in satisfaction of the duty, and 
in lieu of a strict performance, this shall dischar ge all; for the obligation, 
being satisfied and discharged as to one, is necessarily satisfied and dis- 
a ee Pee eee ee ee eee eee ee ery 
9. When a bond for titles is executed by two, and the obligee afterwards ac- 
cepts from one of them a deed executed by himself and a third person, it is 
a question for the jury to determine whether the deed was accepted in 
satisfaction of the bond...........seeeeeececeecees oc cccccessece oe 
10. When an obligation is not completely performed, and the obligors insist 
upon satisfaction in lieu of performance. the burthen of proof is upon them 
to show that the thing done or given inlieu of performance was accepted by 
the obligee, and intended as a satisfaction. ........cceceeeeeveceees . 
11. When two execute a bond for titles, and the obligee afterwards accepts 
a deed executed by one of them and a third person, and subsequently re- 
leases the obligor who executed the deed from all the covenants therein 
contained. the release does not affect the liability of the obligors on their 
SOE bbe eds $0ks nKah One nerds eHee ie nehe needs Sapeeerede Re ‘ 
12. In debt on bond executed by two, defendant pleaded satisfaction, and 
proved that a deed executed by one of the obligors and a third person had 
been delivered to, and accepted by the obligee. The court charged the 
jury, that if they believed that the deed was accepted by the obligee, in 
full discharge and satisfaction of the bond, then the bond was extinguished ; 
that whether it was so accepted or not, must be determined by the testi- 
mony of the ease relating to that matter: and that if the bond was not sur- 
rendered or cancelled at the time the deed was delivered, and there was 
no agreement or understanding between the parties that it was to be sur- 
rendered or cancelled, then the presumption was that the deed was not ta- 
ken in full discharge and satisfaction. Held, 
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1. That the charge was not erroneous. 

2. That a charge was properly refused, which withdrew from the jury the 
intention of the parties in making and accepting the deed relied on as a sat- 
 )  IPTTTTTTISTTIITIT TTT TTT eee 


DEPOSITIONS. 
1. A deposition will not be suppressed because the christian name of the wit- 


ness is not stated in the affidavit made to procure the issuance of the com- 
mission, when the commission and notice so describe and identify the wit- 
ness as to preclude the idea that the opposite party could have been mis- 
led or injured by the omission—Parsons v. Boyd............00eeeeeees 
When a deposition appears on its face to have been regularly taken, and 
there is nothing in the commission or notice to show that it was illegally 
or irregularly taken, a motion to suppress it, on the ground that the notice 
of the time and place of executing the commission was insufficient, is ad- 
dressed to the sound discretion of the primary court, and its action cannot 


i) 


8. Proof that a witness, who had been subpeenaed, and whose deposition had 
been taken twelve days before the trial, was infirm and generally unable 
to leave home about the time when his deposition was taken, raises a pri- 
ma facie presumption that he was unable to attend court, and, in the ab- 
sence of proof to the contrary, showing his ability to attend, warrants the 
admission of his deposition —Worthy, Brown «& Co. y. Patterson......... 

4. Asa general rule, if a party is present at the taking of a deposition, and 
allows secondary evidence to be received, without objection, he will not be 
allowed to raise the objection afterwards—Boykin, McRae « Fester vy. 
Bn c wacccsocccccsccecccscccaseseecesesesccsecosccecececos 

5. An objection to a deposition, on account of the incompetency of the com- 
missioner to act as such, cannot be taken for the first time at the hearing. 
The objection should be taken and reserved at the time of filing the cross- 
interrogatories—Colgin et al. v. Redman et al............0.0.ee eee 

6. Mere identity of name, of itself, is not sufficient to establish the fact, that 
the commissioner, before whom a deposition is taken, is the same person 
who is shown by the papers of the cause to be an interested party, and 
therefore incompetent to act as commissioner; nor will the deposition be 
suppressed, on account of the bare identity of name................+4. 


DETINUE. 

1. To maintain detinue, the plaintiff must show that he has the exclusive le- 
gal title to the chattel sued for— Parsons v. Boyd.................... 

2. The statute of this State which abolishes the right of survivorship between 
joint tenants, (Clay’s Digest 169,) applies only to those who hold the ab- 
solute property in their own right, and not to those who hold as trustees 
MaMehy, OF Me Gubve GCE... cn cccccccccccccccccccccccccescccccces 

8. Ifa power coupled with a trust be given to two or more, it may be execu- 
ted by the survivor of them. .........csccccsccccccccccccccccececs 

4, When personal property is conveyed by deed of trust to two trustees, with 
power to sell and pay the debts intended to be secured, the survivor of the 
trustees has the entire legal title to the property, and may maintain de- 
nhc nehs ns aehehtaahienedehwentaraene 6 es 

5. In detinue by husband and wife jointly, when the record shows such title 
in the wife as would vest a chose in action absolutely in the husband, and is 
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silent as to the time of the wrongful taking and detainer by the defendant, 
the Appellate Court will presume in favor of the correctness of the judg- 
ment of the court below, that the proof showed such unlawful taking and 

detainer to have been before the marriage ——Mitchell v. Cowsert and Wife. 186 
. To entitle the plaintiffs to recover in action of detinue, they must show 
that the defendant, either at the time of the demand made, or, if no demand 
was made, at the time the writ was sued out, had the actual possession, 
or the controlling power over the property ; unless, having the possession 
anterior to such demand or suit, he has wrongfully, or to elude the plain- 
tiff’s action, parted with it, or unless he holds it under a contract of bail- 
ment, the terms of which he violates by failing to re-deliver it—Walker v. 

FONE Cb hs ios vi vccsctessdivesecésadoeesasecdase oes ssescceee 192 
If a party who has the possession of personal property pur autre vie, hires 
it out fur the usual period of hiring such property, and the life estate de- 
termines pending the term, he is guilty of no wrong to the remainder-men 
who may in such case bring detinue against the person in actual possession, 
or wait until the hiring expires, and the property is returned to the former 
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POMBONOOP «0. 05.sic ssc ccsee ks sss0ccseecetseessesesehe Seeviesencese 192 
8. In detinue, the defendant cannot show that the plaintiff’s possession of the 
property sued for was acquired by fraud, without connecting such fraud 
with his own title—McGuire v. Shelby. .........ccsccsscccoescessces 456 
9. B. & Co. received a lot of cotton, as commission merchants, which they 
stored with defendants, who were ware-house men; afterwards, having 
obtained an advance of money for their individual use from plaintiffs, 
they pledged the cotton as security for its payment, and gave plaintiffs an 
order on defendants for its delivery ; defendants acknowledged plaintiffs’ 
title, and agreed to hold the cotton for them, and plaintiffs agreed to pay 
the storage on it; B. & Co, afterwards sold the cotton to T. & S., and 
gave them an order on defendants for its delivery; defendants delivered 
the cotton to them, and received it again from them, on the same day, for 
storage; B, & Co. paid a part of the money, which they received from T. 
&S. on the sale of the cotton, to plaintiffs, on an account due them previ- 
ous to the pledge of the cotton; plaintiffs received the mo: ey in ignorance 
of the souree from which it was derived, and credited it on B. & Co.’s prior 
indebtedness to them. Plaintiffs brought detinue against defendants for 
the cotton; and it was held, 
1, That plaintiffs’ title was superior to that of T. &S.; 
2. That the receipt of the money by plaintiffs was not a confirmation of the 
subsequent sale of B. & Co. to T. & S., and did not entitle defendants to 
a credit on the amount of the recovery against them.—Bott v. MeCoy & 
POM 6 i vcd dns decdccscdnciesee die éeks Hes beeen emne eenene 579 


DEVISE, LEGACY AND BEQUEST. 

1. A child born of a female slave, after the making of the testator’s will, but 
before his death, does not pass under the will to the legatee to whom its 
mother is bequeathed, but goes to the executor as property unbequeathed. 
NE Ts TOF. oc cc cocencaeceeenssanedsinn6eensensessecebeonse 237 

2. A condition annexed to the vesting of a legacy requiring the guardian’s 
approbation of the legatee’s marriage, is not in terrorem only, when the 
condition is confined to marriage under twenty-one, and there is a limita- 
tion over.—Oollier, Exr. v. Slaughter’s Admr...........eeeeceeeeees . 263 
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8. When a legacy is given, to vest upon the legatee’s arriving at the age of 
twenty-one. or marrying before that time with the approbation of her 
guardian, and the legatee marries under twenty-one with the consent of 
her grandfather, with whom she is living at the time, this is not a compli- 
ance with the condition, although at the time her father and mother are 
dead, and she has no legally constituted guardian..................4. 263 

4. A testator by will directed that his estate should be kept together until 
his daughter married or attained the age of twenty-one, and that in the 
meantime she, and his three step-children, Ellen, John and Lawrence, 
should be supported and educated out of the proceeds. Another clause 
was in the following words: ““When my daughter becomes of age, or is 
married, she is to have my farm,” &e., (describing it,) “and one half of 
my personal estate, money on hand, and claims of every kind due or to 
become due for money or personal estate; the other half of my personal 
estate, as just above stated, I wish and direct to be equally divided amongst 
my three step-children above named, as they respectively become of age, 
or Ellen may marry with the approbation of her guardian. But in the 
event that any or all of my step-children shall die before they arrive of 
age, or Ellen may marry as aforesaid, then the amount herein devised to 
them or either of them, as may happen, is to be divided as follows,” ce. 

It was held, 

That the legacies to the step-children did not vest in them absolutely upon 
the testator’s death, but were contingent until the legatees respectively 
arrived at the age of twenty-one, or Ellen married with the approba- 
tion of her guardian; and that, Ellen having married under the age of 
twenty-one without the approbation of her guardian, the share of one of 
the step-children who afterwards died, before reaching the age of twen- 
ty-one, did not pass to his personal representative. ................. 263 

5. A legatee may come into a court of equity to enforce payment of his leg- 
acy from a refractory executor—Huckabee v. Swoope................ 491 

6. When the enjoyment of a legacy is made to depend upon a condition sub- 
sequent, and the performance of that condition depends alone upon the 
legatee, who has the power to do what is required, and he fails to perform 
it, such failure will work a forfeiture of the legacy. ................... 491 

7. But where, upon the marriage of the testator’s widow, her husband takes 
control of the family, locks the house against his wife’s sister, and refuses 
her admission, she cannot be held to have voluntarily abandoned the testa- 
tor’s family, or to have forfeited a legacy, which was made to depend 
upon her remaining single, and living in the testator’s family.......... 491 

8. A legatee cannot proceed in the Court of Probate against an executor to 
recover a legacy, before the expiration of eighteen months from the 
granting of .etters testamentary.—Horton, Ex’r. vy. Averett............ 719 

9. A judgment rendered by the Court of Probate against an executor in fa- 


vor of the legatee, before a final settlement of the estate by the executor, 
719 


DOWER. 

1. An outstanding title to dower is such an incumbrance on land as will au- 
thorize a purchaser, who has contracted for a good and lawful title, to re- 
fuse to perform an executory contract for its. purchase.—McLemore v. 
Mabson ebb... cccccccccccccccsctcccccccccccvccsseccccccccccees 137 
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2. 


The widow is entitled to the dwelling house in which her husband resided 
at the time of his death, free of rent, until her dower is assigned. (Clay's 


EJECTMENT. 
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A title to land situated within the Territory of Louisiana, which was con- 
firmed under the third section of the act of Congress of May 8, 1822, de- 
rives its validity and vitality from the act itself, and not from the subse- 
quent location and survey, which the Register and Receiver was author- 
ized to make under the fifth section of the act.—Chastang’s Heirs v. Arm- 
CERO «0:6 6: 0:0 0:6.0:0:450:0:010:0.0 0:0:0:0. 0:66 ta en nnde,60190 66 00.4 04.9100 00:08 Reba. 


. Such a title is a legal title, and is sufficient to maintain an action of eject- 
. 609 
. The act of Congress vests the title in those who are alleged to be the 


claimants in the application to the Commissioner, and according to their 
interest as therein propounded. ........ccceccccccccccecccccccerens 


. Where a claimant, as executor of his father’s will, made application to the 


Commissioner, “on behalf of himself and the other legatees,” therein 
named, praying that he might be confirmed in his claim, and the Commis- 
sioner having reported fxvorably to the claim, the same was afterwards 
confirmed by the act of Congress, the title vests in all the devisees of the 
testator, and they may maintain ejectment.............cceseecceeees 
Where two different claims to the same tract of land are confirmed by the 
same act of Congress, the title of the Government can pass but to one of 
the confirmees ; and if it be admitted that one has a perfect title, it follows 
that the other can have none at all........ ccc ccc ccccccccccccccces 


ERROR. 
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. In a criminal prosecution it is error for the court to charge the jury, that if 


the proof left the question of the guilt or innocence of the accused in equi- 
poise, they could not, on that account alone, acquit.— Winter & Scisson v. 
ER NINDS. 6.a:ale is Hates diosa’ bw S g.c hie éeaidwis Sun Gn Weer sae Soe RSS aN 
When evidence prima facie irrelevant is admitted against the objection of 
the opposite party, and the record affirmatively shows that its relevancy 
was made to appear from its connection with evidence subsequently intro- 
duced, the Appellate Court will not reverse.—Lawson & Swinney v. The 


. The action of the Court of Probate on a writ of habeas corpus, cannot be 


reviewed in the Appellate Court on a writ of error.—Wilkinson v. Mur- 


The admission of improper evidence against a party furnishes no ground 
of reversal, when no injury can by possibility result from its admission.— 
Passetet 0. Bag G. .0scccs cosccsscccedece somsscicssssssonceesonee 


. Matters cannot be assigned for error in the Appellate Court which were 


not excepted to, nor in any other manner reserved, by the plaintiff in 
error, in the court below.—Gordon et al. v. McLeod, Ex’r........ iewens 
In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be 
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pleaded in , abatement, if the defendant wishes to ay: wail himself of his right 

to review the decision of the court below.—Jobnson and Wife v. King..... 270 
7. Where a sheriff, having sold property under sundry executions, applies to 

the court out of which they issued, for directions how to appropriate the 

money, and several of the plaintiffs in execution except to the ruling of the 

court on such application, but one writ of error is allowable, to which all 

must be made parties —Br. Bank Decatur v. McCollum................ 280 
8. A writ of error does not lie to reverse a decree of insolvency until a final 

decree of settlement has been rendered, unless an issue has been made up 

and tried under the act of 1843.—Black’s Creditors v. Black’s Adm’rs.... 401 
9. If an issue is made up and tried, under the act of 1848, a writ of error 

ean only be sued out within a year from the trial of such issue.......... 401 
10. In an action of debt upon a judgment rendered in Mississippi, it is error 

to render judgment final by nil dicit, without the intervention of a jury, 

for the amount of a debt and eight per cent. interest thereon as damages.— 

NT i. 6:6.6.6:4 40403406000 6b 00005000 css ce50nssesscees 470 
11. A decree of distribution having been made to the children of a deceased 

distributce, the assignment that there is error in the decree of distribution 

presents the question whether the sums decreed were distributed to the 

proper parties —Frowner et al. v. Johnson et al. .............002 000s 47 


eo! 


ESTATES OF DECEASED PERSONS. 
1. The Court of Probate has not jurisdiction to compel an administrator to 
convey his intestate’s interest in certain lands, which were sold by a firm 
in which the intestate was a partner, unless the intestate had entered into 
“bond or obligation to make title thereto.”—Wilkerson, Adm’r y. Vinson. 131 
2. It is the duty of the Court of Probate to commitan estate to an admin- 
istration, on the application of a creditor, or other person interested in it— 
Ds Be Wa Be OB olan oi so siibin ed cic ccciccccccccecss 185 
3. But the refusal of the court to grant letters of administration to the sheriff, 
on the application of a party representing himself to be a creditor, is not 
an interlocutory or final order, within the meaning of the act of 1850, 
(Pamphlet Acts, 33 § 29,) from which an appeal lies................. * 185 
4, The party’s remedy is by mandamus. .........00eceeeeeeeeeeeeeees 185 
Sexe Insotvent Estates. 


EVIDENCE. 

1, A declaration, of a character proper for a slave to make, made by him in 
the presence and hearing of a white person from whom it naturally called 
for a response, is admissible evidence against such white person, if uncon- 
tradicted by him, as showing acquiescence in the truth of the statement— 
Spencer v. The State........sscseeeeceecceccecscccesceccesescees 

2. In all cases, whether civil or criminal, involving a charge of illicit inter- 
course within a limited period, evidence of acts anterior to that period 
may be adduced in connection with, and in explanation of, acts of a simi- 
lar character occuring within that period, although such former acts would 
be inadmissible as independent testimony, and, if treated as an offence, 
would be barred by the statute of limitation —Lawson & Swinney v. The 
is diate deeb shee ans ccimecen connseetaseqnnane tnescsaseeees 65 

8. Acts of ahieend familiarity within the limited period cannot be explained 
by proof of the subsequent illicit intercourse of the parties; but when 
such acts of indecent familiarity have been explained by previous acts of 


24 











INDEX. 859 





illicit intercourse, then proof of the subsequent illicit intereourse becomes 
corroborative or cumulative evidence, and is admissible................ 
4. When a man and a woman are jointly indicted and tried for living togeth- 
er in fornication, the confessions of the woman are admissible evidence 
RE: GE sas 6 'a's cdinn Foe BEER SES DL Dee S Nels sea ete aoe sees 
5. But it isthe duty of the court to caution the jury that such confessions 
can operate only against the party making them, and that the other de- 
fendant cannot be convicted, except upon evidence aliunde sufficient to 
CT B0-.G oo ccc c cc ccssivesesdectendetessdedectceceenese 
6. The admission of the woman that her co-defendant was the father of a 
bastard child, of which she was delivered more than twelve months after 
the finding of the indictment, is admissible evidence against her, its reley- 
ancy being shown by connecting it with other acts occurring before and 
within the period covered by the indictment...............cceeeeeeee 
7. When evidence prima facie irrelevant is admitted against the objection of 
the opposite party, and the record affirmatively shows that its relevancy 
was made to appear from its connection with evidence subsequently intro- 
duced, the Appellate Court will not reverse...........ssecceeccceeees 
. The refusal of the male defendant to pay the physician for his profes- 
sional services rendered during the confinement of the woman, and his 
declaration that the child was not his, are not admissible evidence for him, 
when unconnected with any conversation or admission offered by the State 
OGRE BER... csccccccccens s6cvccesecscescesonceecsdcvesseecees 
9. The fact of illicit connection between a man and a woman is one which, 
from its nature, can very rarely be directly proved, and must, in the great 
majority of cases, be inferred from circumstances, the weight and conclu- 
siveness of which vary according to the situation and character of the 
parties, the habits of society, and other incidental circumstances........ 
10. A statement made by another person, or a conversation carried on in 
the presence and hearing of a party, to which he made no reply, cannot be 
received in evidence against him as an implied admission on his part of its 
truth, unless it was of such a character as would naturally call for a re- 
sponse from him, and he was in a situation in which he would probably 
have replied to it..........ccccccsvcccccccccccccscccccvccccccece 
11. A conversation carried on in the presence of the woman, and in the room 
where she was lying, a few minutes after she had been delivered of a child, 
between her mother and the attending physician, as t> the person to whom 
the latter should look for payment of his professional services, in which 
conversation she took no part, is not admissible evidence against her, as 
tending to show her acquiescence in the truth of their statements......... 
12. The admission of improper evidence against a party furnishes no ground 
of reversal, when no injury can by possibility result from its admission — 
Parone V. Boyd... .ccccrcccccccsvccccesscvcsecsecesccsesecscess 
18. An attorney will be presumed to have read a declaration to which pleas 
are filed in the name of a firm of which he is a partner; and the record of 
the suit in which such proceedings were had, is admissible evidence in a 
subsequent suit against the attorney, to prove actual notice to him of the 
plaintiff’s title, as set out in said declaration... .........cseeeeeeeveees 
14. Defendant having goods at A., contracted with plaintiff for the hauling of 
them to his house in Randolph county. Plaintiff agreed to start for the 
goods, with his wagons, on Sunday, but did not start until the following 
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Tuesday. On arriving at A., he was informed, by the receiving and for- 
warding agent, that defendant’s goods had been sent off ten days previous- 
ly, and that he then had no goods atthat place. Plaintiff brought assump- 
sit on the contract, and it was held: 

1. That the agent’s statement, as to defendant’s goods having been sent 
off ten days previously, was inadmissible, since it related to a past fact 
having no connection with the res geste. 

2. That his statement that defendant then had no goods at A., was admis- 
sible, as showing an excuse for not complying with the order of his prin- 
cipal. 

3. That plaintiff was not justified in failing to start on the stipulated day, 
by the previous removal or shipment of the goods of which he had no 
notice ; and that a charge which asserted the contrary was erroneous.— 
REE We. GONE oo 0 0000 cc dees iee ec tbe dee cteccccesceseces ces 

15. Parol proof is admissible to show the intention of the parties to a note at 
the time the contract was entered into, with regard to their several liabili- 
ties among themselves, and the relations which they were to bear to the 
note.—Br. Bank, Mobile v. Coleman... ............ccsecceecsceecees 

16. In assumpsit by plaintiff against his commission merchants, to recover 
damages for losses on cotton, plaintiff introduced proof of a conversation 
between himself and defendants, for the purpose of showing that he had 
instructed them to sell his cotton and not to hold it. Held, 

That the fact of instructions must be determined from the whole conver- 
sation, as brought out on direct examination and cross-examination ; 
and that the court properly refused to instruct the jury upon the effect 
of a particular portion of it only—-Ward vy. Winston & Co........... 

17. In applications for divoree, when the answer admits the marriage, proof 
that the parties had lived together as man and wife for more than forty 
years, is sufficient evidence of the marriage.—Morris v. Morris.......... 

18. In assumpsit, for goods, wares, and merchandize sold and delivered, pa- 
rol evidence is inadmissible, to prove that the goods were shipped and for- 
warded to the defendant, by her written instructions, unless the writing 
itself is produced, or its absence satisfactorily accounted for—Boykin, 

Be Bertha B.D oes csc cccsccccsccveseccesccccececeses 

19. The objection to its admissibility may be raised for the first time, when 
the evidence is offered on the trial, although the deposition of the witness, 
taken upon interrogatories and cross-interrogatories, was in the possession 
of the defendant's counsel, for twenty-four hours before the trial, and no 
notice was given to the plaintiffs, to produce the writing............... 

20. As a general rule, if a party is present at the taking of a deposition, 
and allows secondary evidence to be received without objection, he will 
not be allowed to raise the objection afterwards. .............0000000 

21. In a suit against an administrator de bonis non, on a note purporting to 
have been executed by his intestate, an admission made by the adminis- 
trator in chief of the genuineness of the signature, is not admissible against 
the defendant.—Rogers, Adm’r. v. Grannis & Co...............00005: 

22. Nor is the implied admission, arising from judgments recovered against 
the administrator in chief on notes signed in a similar manner, admissible 
evidence against the administrator de bonis non........0..000eeeeeeee 

23. A sale for taxcs due the city, made by the corporate authorities of the 
city of Montgomery, under the power conferred upon them by the act of 
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incorporation, (see City Laws, 30,) has the force and effect of a sale under 
judgment and execution from the Cireuit Court; a party, therefore claim- 
ing under such a sale must show that the requisitions of the statutes, as 
to the assessment of taxes and the subsequent proceedings relative thereto, 
were complied with.—Parker v. Doe ex dem. Burgen & Pearsall........ 
24. Parol evidence cannot be received to show that a meeting of the Mayor 
and Aldermen, or board of assessors, was held, as required by the statute, 
(City Laws, 30,) for the purpose of correcting and sanctioning the assess- 
MEME... occ cccccncccccnccccccccecccccccccseeccceessessesceseses 
25. When the record of the proceedings of the corporate authorities does not 
show that such a meeting was held, the mere advertisement of the Mayor 
calling the meeting does not warrant the presumption that it was held... 
26. Nor can the fact that the meeting was held be inferred from the fact that 
asale of certain taxable property, assessed to persons unknown, was or- 
Gane Dip Sha CF Can oa 8s Sei aice ctactscdscaceessnane 
27. The fact that a creditor was unable to collect his debt is evidence tend- 
ing to show the insolvency of the debtor, and is admissible for that pur- 
pose ; but it may be explained by showing that the inability to collect did 
not result from the debtor’s inability to pay.—Bilberry v. Mobley....... 
28, The declarations of one in possession of personal property, as to the own- 
ership, are not evidence of the condition of the same property more than 
three years before the declarations were made............eeeeeeeees . 
29. Secondary evidence of the contents of an execution is admissible, upon 
proof that it has been returned to the clerk’s office, and that diligent 
search has there been made for it, both by the clerk and the party’s attor- 
ney. The presumption of its loss being once established will continue, un- 
til there is some evidence that it had been found since the search—Poe vy. 
PMN. 5005 oo bods os vc cwdpbeccdnbesssscdecsescseeeats senessnas 
80. When the admissibility of evidence depends upon the existence of a pre- 
liminary fact, it is the duty of the presiding judge to decide the question of 
its existence, though he may, if he chooses, take the opinion of the jury 
upon it.—Scott v.Coxe’s Adm’rs.........ccccccccccccccccccscccces 
$1. The fact that the plaintiff was frequently seen to purchase groceries from 
the defendant, who was the only grocer in the village, does not warrant 
the presumption that he purchased his entire supply from him, so as to 
authorize proof of the amount of groceries necessary for his family, or ac- 
tually consumed by them, during the time such purchases were being 


Wid cided s Soaks sccka hee ae eens 2 


$2. The fact that a merchant, or grocer, employs no clerk, furnishes no rea- 
son for dispensing with the ordinary rules of evidence in proving his ac- 


38. Proof of declarations, verbal or written, made by a witness out of ‘iiail 
is, as a general rule, inadmissible in corroboration of testimony given by 
him on the trial of a cause—Nichols v. Stewart.............. cosecces 

34. The return of a sheriff on a capias is the highest and best evidence of its 
execution, and cannot be called in question collaterally. nor be impeached 
or varied by parol proof. Nor will the sheriff be allowed to depose to a 
state of facts inconsistent with his return —Martin v. Barney.........-- 

35. In a suit by the Bank against the maker on a promissory note purporting 
on its face to have been given for the amount of the maker’s indebtedness 
to the Bank, evidence is admissible to show that the agreement which con- 


251 


260 


260 


288 


994 


ae 











862 INDEX. 


stituted the consideration of the note was the extinguishment of the debt of 
another person to the Bank, and that the proceeds were so applied —Mur- 





Wl Cs BR Bente vice 60s cehic o0ts 660d s bsce sctodcsscccseses 892 
36. When evidence is objected to as a whole, the court is not bound to exclude 
any part of it unless the whole of it is inadmissible. .................-- 392 


387. In assumpsit to recover from defendant for the board of an orphan minor, 
who had no guardian, the plaintiff showed such a state of facts as tended 
to prove that defendant had placed himself in loco parentis to her. Held, 
That to rebut this presumption, and to show the manner in which he had 
received the child into his house, and his motive in receiving her, and 
afterwards carrying her to plaintiff's, the defendant might prove de- 
elarations made by the child at the time she came to his house.—Edy v. 
nda ante nh teheendsttndedibedshan te ekdeneensereetenns ss 403 
38. When it becomes a material question, whether more personal injury was 
inflicted by the defendant on the plaintiff, than was necessary to protect 
the possession of the former against the attempt of the latter to enter his 
close, it is competent for the defendant to give in evidence conversations 
of the plaintiff held some time previous to the beating, though not commu- 
nicated to the defendant until afterwards, showing an angry state of feel- 
ing between the parties, concerning their respective claims to the posses- 
sion of the close.—Riddle v. Brown et al... ........0eeeeeeeeeeeeeees 412 
39. Secondary evidence will not be received in lieu of primary, unless the 
original or primary evidence cannot be produced; and when all the evi- 
dence is of a primary character, it must go to the jury, and cannnot be ex- 
cluded because more conclusive proof might have been offered—Patton & 


40. In assumpsit by the owner of a slave to recover money which his slave 
had paid to the defendant on being detected in stealing goods from his 
store; the slave’s confession, made at the time of the payment, that he had 
stolen other goods from the defendant equal in value to the money paid, is 
admissible evidence for the defendant, as a part of the res gestae, to show 
the character of the payment and the circumstances under which it was 
made-—Jones V. Wirdlinger,. .....0cescceccccccsccccccccccccscoccees 488 

41. On a trial of the right of property in slaves between the plaintiff in exe- 
cution and the minor children of the defendant, the claimants cannot prove 
that it was a matter of public notoriety in the neighborhood, that defen- 
dant disclaimed all interest in, and ownership over, the slaves.—McCoy v. 


42. In an action on a promissory note which purports on its face to have been 
given “for the rent of land,” the defendant cannot introduce parol proof to 
show that the payee also agreed to repair the fencing around the land, and 
that he failed to do so, in consequence of which failure defendant’s crop 
was damaged by the breaking in of stock—LEvans v. Bell............+- 509 

43. A witness may testify to the value of certain goods conveyed by deed of 
assignment, although he had made out a written invoice, or schedule of the 
goods six or seven weeks previous to the assignment.—O’Neal v. Brown... 510 

44, The schedule, if produced, would not be evidence of the value of the 
goods at the time of the assignment............seeeeeeeeecees oeccce 610 

45. Declarations inseparably connected with material asta, which they serve 
to elucidate and explain, are admissible evidence as part of the res gestae. 
—Hooper v, Edwards..........sseeeseeeeseee oocccccdcccecoseess 528 
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46. But declarations made after suit brought, and not connected with any 
fact or act whatever, are not admissible evidence for the party making 
them. oe ccc cccecccccccccccccceenceccececesesesssceescesseseees 

47. Filiation may be established, at common law, by a satisfactory combina- 
tion of facts indicating the connection of parent and child between an indi- 
vidual and the family to which he claims to belong; and the principal of 
these facts are, that he has always borne the name of the person whom he 
claims as his father ; that the father has treated him as his child, and in 
that character has provided for his education, his maintenance, and his 
establishment ; that he has been uniformly received as such in society; 
and that he has been acknowledged as such by the family —Weatherford 
V. Weatherford. 2... cccccccccccccccccccsccccccscccscccccccsoos oe 

48, As a general rule, recitals in a deed are not evidence of consideration, in 
a controversy between those claiming under it and a pre-existing creditor 
of the grantor, in which it is impeached for fraud or want of consideration. 
—Pool v. Cummings & Co. et ab... ......ccccccccccccccccccsccccccese 

49. The books of a firm, to which all the partners have had free access, are 
evidence for and against each partner, in settling the partnership accounts ; 
and the entries therein must be considered at least prima facie correct.— 
Detha & Gheppard v. Gadi. ......ccccccesccsscccsscccesesecsessess 

50. When a paper is offered in evidence, and rejected by the primary court, 
as irrelevant, the Appellate Court will only examine the question of its 
relevancy.— Williams v. Fitzpatrick, Gov.........+eeeeeeeeeceeeeess 

51. Two suits were pending against a tax collector, for the county taxes of 
1845 and 1846. On the trial of the suit for the taxes of 1845, he pro- 
duced the receipt of the county treasurer for an amount greater than the 
sum due for the taxes of that year, but purporting on its face to be given 
for the taxes of 1845. He also examined the county treasurer as a wit- 
ness, who testified that, though he would not deny his signature to the re- 
ceipt, yet he was sure that defendant had never, at any one time, paid him 
so large an amount as that specified in the receipt; that if the receipt was 
his, it must have been given for some smaller receipts which defendant had 
never surrendered; that he was county treasurer for 1845-6-7, and had 
never had a final settlement with defendant. Held, 

That upon this state of proof, defendant might introduce as evidence the 
said county treasurer's receipts for the year 1846, for the purpose of 
showing that all the receipts amounted in the aggregate to the taxes of 
TE OG FORE. isccccncnccecasapeds seem pes smiatns wes Ce esiee 

52. A receipt given by the county treasurer while in office to the tax collector, 
for the county taxes, is admissible evidence in itself at all times for the 
latter, upon proof of the signature and that the maker was county treasu- 
rer at the time of its execution.......cccccccccccccccescccccccccces 


EXCEPTIONS, BILL OF. 

1. To authorize the Appellate Court to reverse a judgment on account of any 
supposed erroneous decision of the court below, in the rejection of evi- 
dence, it must be shown that the fact intended to be established by such 
evidence was material to the decision of the case then under consideration 
before the court ; and the party excepting to such decision must, in his bill 
of exceptions, state sufficient to show the relevancy or materiality of the 
alleged erroneous decision to the case under consideration, at the time 
such decision was made.—Jones, Admr. y. Dyer and Wife........++.++ 
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When the record contains a bill of exceptions signed and sealed in term 
time, and also other exceptions which are without date, with nothing on 
their face to show at what time they were taken, and entirely disconnected 
from the first bill of exceptions, but purporting to have been taken “ dur- 
ing the further progress of the cause,” the latter will be rejected as form- 
ing no part of the reeord.—Murrah v. Br. Bk. Decatur................. 


EXECUTION, WRIT OF. 


1. 


§ 


To support a writ of fi. fa. issued under the statute (Clay’s Digest 305, 
§ 45) against the securities of an executor, it is indispensable that afi. fa. 
should have been issued against the executor, and returned “no property 
found ;” otherwise the execution against the securities is void, and may be 
quashed on motion.—Poacher v. Weisinger et al............000000e00: 
Defendant sold and delivered to plaintiff a slave, in consideration that 
plaintiff would pay all the debts then owing by defendant. Plaintiff after- 
wards commenced suit by attachment against C., to whom, at the time of 
the sale, defendant was indebted in the amount of a decree previously 
rendered against him in the Court of Probate in favor of C., and defendant 
was summoned as garnishee, and suffered judgment to be rendered against 
him, on which execution was afterwards issued. Jt was held, 
That the execution could not be set aside, and satisfaction of the judgment 
be entered on proof of this agreement.—Matthews v. Robinson. ...... 
Pending a trial of the right of property in slaves levied on under ji. fa, 
whether such trial be by action of detinue, or by claim suit under the act 
of 1812, the lien of the plaintiff in execution continues, and its operation 
only is suspended.—Br. Bk. Decatur v. McCollum. ..............02065 


. The return of a sheriff on a writ of fi. fa., that “the property levied on 


was claimed by another, and not sold for want of indemnity,” does not au- 
thorize the conclusion that he has parted with the possession of it; and un- 
less he returns the property to the defendant in execution, or delivers it 
to the party claiming it, the lien of the execution continues. ............ 
Where a sheriff, having sold property under sundry executions, applies to 
the court out of which they issued, for directions how to appropriate the 
money, and several of the plaintiffs in execution except to the ruling of 
the court on such application, but one writ of error is allowable, to which 
ED PNR cane cntccenncdccesasonensessctanescess 


. When an execution against the unsuccessful party in the Appellate Court 


is returned “no property found,” and execution thereupon issued against 
the successful party, for the costs occasioned by himself, as provided by 
the statute (Clay’s Digest 310, § 25) and return “satisfied,” an alias exe- 
cution may be subsequently issued against the unsuccessful party.—Mont- 


EE Oe IE s 0 occas sccescensscenetenescess seceaeoetenss 


. An execution, which is levied on a crop of cotton after it has been re- 


moved from the rented premises on which it was raised, and stored in a 
ware-house by the tenant, is entitled to preference over an attachment 
subsequently levied on it at the suit of the landlord for the rent of the prem- 
ises, the former levy being made in ignorance of the landlord’s lien, both on 
the part of the sheriff and the execution ereditor—Governor v. Davis... . 


8. When an execution is levied upon the lands of the defendant, and before 


the sale another execution issued on an older judgment comes to the hands 
of the sheriff, the plaintiff in the senior judgment is entitled to the pro- 
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EXECUTORS AND ADMINISTRATORS. 


. To support a writ of fi. fa. issued under the statute (Clay’s Digest 305, 
§ 45) against the securities of an executor, it is indispensable that a fi. fa. 
should have been issued against the executor, and returned “no property 
found ;” otherwise the execution against the securities is void, and may be 
quashed on motion.—Poacher v. Weisinger et al........... 2.0002 eeeee 10 
2, When a writ and declaration proceed against the defendant as administra- 
trix, and all the counts are so drawn as to charge her in her representative 
character alone, proof of a demand against her individually will not sup- 
port the declaration —Anderson v. Rice, Admrx............0seeeee008 239 
. Ina suit against an administrator de bonis non, on a note purporting to 
have been executed by his intestate, an admission made Ly the administra- 
tor in chief of the genuineness of the signature, is not admissible against 
the defendant.—Rogers, Admr. v. Grannis & Co............eee eee e eee 24 
Nor is the implied admission, arising from judgments recovered against the 
administrator in chief on notes signed in a similar manner, admissible evi- 
dence against the administrator de bonis non. ........ceceecceeeecees 247 
. A promise to pay out of the assets of the estate of the deceased debtor 
will not bind the administrator personally.—Martin v. Black’s Exrs...... 309 
. When the administrator in chief fraudulently, or without authority, makes 
a sale of personal property belonging to his intestate’s estate, the parties 
in interest may treat it as an administration ; and if they elect to do so, the 
administrator de bonis non cannot recover the property.—Elliott v. Br. Bk. 
FS. 9 9:6:0:5050.9000 a6 sdneannstenstset snskeeeseededeeienaseeeee 345 
7. It is not ordinarily necessary that the record should show that the adminis- 
trator made the affidavits required by law in regard to the use of the 
money of the estate and the names of the heirs and legatees. They will 
be presumed to have been made, in the absence of an exception for the 
want of them.—Clack’s Heirs v. Clack’s Admrs............2020e0005 -- 461 
. A voluntary sale, without any legal compulsion, by an executor de son 
tort, confers on his purchaser no better title than he himself had.—Car- 
OEE T, , Bo onic s ccctvnnccnsecsdes nvceniacshheseames 587 
9, A voluntary purchaser from an executor de son tort, when sued in trover 
by the rightful administrator, cannot show, in mitigation of damages, that 
since his purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration.......... 587 
10. Whether under our statutes, the executor de son tort, when sued in tro- 
ver by the rightful administrator, can show such payments in mitigation of 
CE. QE E inv anc cncesncnnsncessceessccgecetennas ancadens Oe 
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FORCIBLE ENTRY AND DETAINER. 


1. Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of forei- 
ble entry and detainer, unlawful detainer, &c., removed into the Cireuit 
Court by certiorari, a trial must have been had on an assignment of er- 
rors on the record sent up by the justice of the peace, and not de novo; 
and if the party whose duty it was to assign errors. failed or refused to 
do so, the judgment of the justice must have been affirmed.—Mahan v. 
EOS cc cesccecdcdccSetcaedsetivsccecsdecdeeceeweneeeess cooe 162 

2. The act of 1850, which requires a trial de novo to *be had in such cases, 
does not apply to cases which had been removed to the Cireuit Court, and 
which were there pending at the passage of the act......... Coccccece . 16 
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8. Where the petition for a cerciorari has been presented to the Cireuit 
Judge, and his fiat obtained, and these had been filed with the clerk of the 
Cireuit Court before the passage of the act, the jurisdiction of that court 
attached, and the act of 1850 cannot apply to the case, although the bond 
required by the judge was executed, and the writ of certivrari issued, af- 
ter the passage of the act......... peldeedscdebesddccodsovsevesedos 162 

4. When a trial de novo is improperly had in the Cireuit Court, in a cause 
which was there pending before the passage of the act of 1850, the judg- 
ment founded upon the verdict of the jury will be reversed in the Appel- 
late Court, although the plaintiff in error is the party who sued out the 
certiorari, and who failed to assign errors in the Circuit Court.......... 162 


FRAUDS, STATUTE OF. 


1, A promise to pay the debt of another, which is not reduced to writing, 
and is not beneficial to the promisor, is within the statute of frauds, and 





void.—Martin v. Black’s Ex'rs...........cccccccccccccccccccsccces 309 
2. Under the statute laws of North Carolina, a parol gift of slaves is null and 
void.—MecCullough & Wife v. Walker & Wife. ...........0eeeeeeeees 389 


3. The “ right to dig and carry away ore,” from the mine of another, is an in- 
corporeal hereditament, or easement ; and any contract for the sale of such 
a right, to be binding in law, under the statute of frauds, must be in writ- 
SED Fe MUOUE GB Gh,  coccccccccscccecsecsoncessececcesces 412 
4. The retaining possession in this State of personal property for three years, 
under a loan made in another State, is within the second section of the 
statute of frauds, unless the loan is recorded pursuant to its provisions. 
(Clay’s Dig. 254-5.)—MeCoy v. Odom...... ee besinsteseScvencescece 502 
5. The possession of the husband, under a loan to his wife and children, is 
the possession of the loanee within the second section of the same statute. 502 
Where the donees of personal property are minor children, residing with 
their father, the possession of the property by the father will be referred 
to the title of the children, and is not within the second section of the stat- 
ute of frauds, although it may have commenced under a loan to his wife 
and children, and there was no actual change of possession..........-- 502 
7. Possession of personal property for three years under a loan, does not 
subject it to the debts of the party who has possession, unless his creditor, 
while it is thus held, acquires a lien on it by reducing his debt to judg- 
ment and taking out execution. ..........cccccccccccccccccsesccees 502 
8. The continuous possession for five years by the husband, of slaves placed 
in his possession by his father-in-law, is sufficient, unless rebutted by satis- 
factory proof, to raise the presumption of a gift.--Pharis et al. v. Leach- 
man, Adm’r. et al.............. Oe ccccccccccccccccccocaccocccsess 662 
9. Although the borrower may have had the continuous possession of slaves 
for more than three years, without the registration required by the second 
section of the statute of frands, yet if the owner resumes the possession of 
them before a creditor acquires a lien upon them, they cannot be subjected 
to the payment of the borrower's debts. ...........eceeeeeeeeeeeees 662 
10. Where a deed contains a general covenant of warranty, and there is, at 
the time of its execution, a paramount outstanding title, by which the ven- 
dee may be, or actually is afterwards evicted, he is a “ereditor” of the 
covenantor, within the meaning of the statute of frauds, (Clay’s Dig. 254, § 
2,) from the execution of the deed.—Gannard et al. v. Eslava et al....... 432 
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11. In this State, a voluntary conveyance, though made bona fide, and in 
consideration of natural love and affection, is void as to the existing credit- 
9G CE he GH oie 60 0.0.50 60.00 ween dé cs vows cewse tun ss 6b case qdes 732 
12. Where a husband purchases and holds bank stock in his own name, as 
trustee for his wife, although the advancement will be held a valid gift as 
against his personal representative, yet the husband may revoke it at any 
time during his life, anda court of equity will subject it to the paymentof 
Me Geos dicccccccccnsddcccewsesedoesete Sb cccascecsveionsees -- 182 


FRAUDULENT CONVEYANCES. 


1, A deed of trust executed by a defaulting guardian to indemnify and save 
harmless his securities, which recites that the grantor is indebted to his 
ward in an amount equal to, or greater than the value of the property 
conveyed by it, and authorizes the trustee to sell whenever he may think 
a sale most conducive to the advancement of the purposes of the trust, 
and to permit the grantor to retain the possession of all the property until 
the sale takes place, is not fraudulent on its face.—Hopkins v. Seott.... 179 

2, When the grantor retains possession of the property, conveyed by deed of 
trust made in good faith, consistently with the terms of the deed, his pos- 
session is not a badge of fraud; and if it be merely permissive, it is not 
subject to levy and sale under execution at law..........0eeeeeeeeees 179 


GAMING, 
See Crimiat Law. 


GARNISHMENT. 
1, Defendant sold and delivered to plaintiff a slave, in consideration that the 
plaintiff would pay all the debts then owing by defendant. Plaintiff after- 
wards commenced suit by attachment against C., to whom, at the time of 
the sale, defendant was indebted in the amount of a decree previously 
rendered against him in the Court of Probate in favor of C., and defend- 
ant was summoned as garnishee, and suffered judgment to be rendered 
against him, on which execution was afterwards issued. Jt was held, 
That the execution could not be set aside, and satisfaction of the judgment 

be entered, on proof of this agreement.—Matthews v. Robinson....... 130 
When the service of an original attachment is only made by the summons 
of a garnishee, it is erroneous to render judgment against the defendant 
in attachment, until the garnishee has admitted a debt due, or property in 
his hands, or until a final judgment has been rendered against him for his 
default.—Bratton v. McGlothlen. ...........eeeeeeeeeeeeeeecescees 146 
3. Garnishment only lies to subject those demands for which the defendant 

in attachment could maintain debt or indebitatus assumpsit.—Cook v. 





to 


4. Two attachments, issued by a justice of the peace, were levied by a con- 
stable on certain personal property of the defendant, and plaintiff’s at- 
tachment was levied soon afterwards by the sheriff on the same property ; 
several other attachments were subsequently issued by the justice, and 
were also levied by the constable on the same property, and judgments 
having been afterwards rendered by the justice in all the attachment suits 
pending before him, the property was sold by the constable, and the pro- 
ceeds of sale paid over to the justice; plaintiff notified the justice that he 
claimed the surplus remaining in his hands after satisfying the two at- 
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tachments first levied, but the justice disregarding the notice paid over 
the surplus to the junior creditors, and the plaintiff afterwards summoned 
him by process of garnishment as the debtor of the defendant. Jt was held, 
That these facts showed no debt or demand which could be reached by 
process of garnishment. ..........ccccccccccvccccccccccsecceecess 
5. When a suit is pending in one county, and a summons of garnishment 
arising out of it is sued out and sent to another county, and is returned ex- 
ecuted by the sheriff of the latter county, and a judgment nisi is after- 
wards taken against the garnishee for failing to appear and answer, to au- 
thorize judgment final against such garnishee the writ of scire facias, issu- 
ing on the judgment nisi, must be sent to the county in which the gar- 
nishment was served, or in which the garnishee resides, and be returned 
by the sheriff of that county.—Morris vy. Russell. ..............0.205: 
6. On the trial of an issue contesting the answer of a garnishee, who denied 
an indebtedness to the defendant in attachment, the record of a judgment 
recovered by the defendant against the garnishee subsequent to the service 
of the garnishment, is admissible evidence for the plaintiff, to show the re- 
covery of such judgment, and the time of its rendition —Harrell y. Whit- 
TMM 6 cccccccccccccccccccccccscccccccccscccscccclceccscescens 
7. It is not error to instruct the jury, that they must find for the plaintiff, if 
they believe that the indebtedness on which the judgment against the 
garnishee was rendered existed prior to the service of the garnishment. . 
8. When process of garnishment is sued out against a firm, and judgments 
nisi and final are rendered against them by default, and the names of the 
parties composing the firm no where appear in the proceedings against 
them, the judgment will be reversed, and judgment rendered in the Ap- 
pellate Court quashing the proceedings.—James Reid & Co. v. MeLeod.. 
9. Itis not necessary in such case that the defendant should plead the defect 
IG a antisite cc be cksncytscss cestebisedsantetecssvececcees 


HABEAS CORPUS. 

1, Where a prisoner moves the Circuit Court for bail, and the court proceeds 
to examine fully the facts and circumstances attending the commission of 
the alleged offence, it is not error to refuse to permit the prisoner, after 
having submitted all the evidence, to withdraw his motion, since the State, 
as well as the prisoner, is interested in it. It is the duty of the court to 
proceed with the case, and either bail the prisoner, and thereby rid the 
State of the expenses of his custody, or remand him, as the facts may re- 
quire.—Ex Parte Campbell......... ease eee Shes Sebedasteadesecces 

2. When an application for habeas corpus is made, to obtain the petitioner’s 
discharge on bail, on account of a continuance of his case by the State 
upon the unsworn statement of the prosecutor, if the statement is reduced 
to writing and sworn to at the time the application is made, it is an an- 
swer to the application, and justifies the court in refusing the writ....... 

3. Where the record of the court shows that the facts and circumstances, at- 
tending the commission of the offence with which a prisoner is charged, 
have been fully inquired into, on an application by the prisoner for bail, 
the court, although not bound to do so, may well decline to hear another 
application based on the same facts... .........0eeeeeeeeeeeeeeeeeees 

4. Although the writ of habeas corpus is a writ of right, yet the courts will 
not grant it, unless the party applying for it shows such a state of facts as 
i MY Peer Litre reer Ti er Tee ee ere 


519 


519 


89 











5 





INDEX. 869 





;. Notwithstanding a judgment refusing a discharge, upon an application for 


bail, does not conclude the party from again applying, yet it is within the 
sound discretion of the court, after having fully examined the facts and 
circumstances on the previous application, whether it will retry them upon 
a renewed application, or repose upon its former judgment ; and this dis- 
cretion will not be controlled by mandamus... ........00eeeeeeceeees 


. The action of the Court of Probate on a writ of habeas corpus, cannot be 


reviewed in the Appellate Court on a writ of error.— Wilkinson y. Mur- 
POF. ccncrvicccvcscccccccccvecesesess 0:6 6146164100: 6.0:s eos memsanawons 


HUSBAND AND WIFE. 


i. 


ie) 


od 


or 
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In detinue by husband and wife jointly, when the record shows such title 
in the wife as would vest a chose in action absolutely in the husband, and 
is silent as to the time of the wrongful taking and detainer by the defen- 
dant, the Appellate Court will presume in favor of the correctness of 
the judgment of the court below, that the proof showed such unlawful ta- 
king and detainer to have been before the marriage.—-Mitchell v. Cowsert 
GD WU so oc cccincccedecessbiccecduscbsnebbesedawstcdds cexient 


2. In assumpsit by husband and wife jointly, for the use of the wife, when 


the declaration does not aver that the promise was made to the wife dum 
sola, nor that she was in any way the meritorious cause of action, itis de- 
murrable ; but if judgment is rendered by default against, the defendant, 
and afterwards set aside on condition that he shall plead to the merits, the 
condition is not complied with by filing a demurrer, and assigning as cause 
of demurrer the want of such necessary averments in the declaration — 
TEC. WW REOW RIE WER. 6555 oan lo edie bed 5 be Mes eRES 


. The husband is a necessary party to the settlement of an estate, of which 


his wife is a distributee, had in the Court of Probate since the passage of the 
acts of 1848 and 1850, “securing to married women their separate es- 
tates."—Smith and Wife et al. v. Hooper, Ex'r..........00ceeeeeeeees 
Therefore, an irregular final decree of settlement and distribution, had in 
the Court of Probate by consent of all the distributees of the estate, to 
which the husband was not a party, will be reversed on writ of error sued 
out by the husband and wife for the use of the wife in the name of all the 
distributees, although the wife appeared on the settlement by attorney in 
fact, and consented to all the proceedings. ..........eeeeeeeeeeeeeees 


. Husband and wife constitute in legal contemplation but one person, and 


cannot therefore, be domiciled in different States, so long as the relation re- 
mains unimpaired, upon which their legal identity depends.—Harrison and 
SEV; DOOM, oo. 5 5055 4.5ss ced bs awe cas bee bbee Sk EoE Cee we 
Where the parties married in South Carolina, and there resided for several 
years, and afterwards removed to this State, where the husband perma- 
nently settled, the wife's Zega/ domicil is in this State, notwithstanding she 
has been forced, by her husband's cruel treatment, to abandon him, and 
seek the protection of her friends in South Carolina..............++++- 


. Where a husband purchases property with his individual means, and takes 


the title in the name of himself as trustee for his wife and children, such 
property will be subjected to the payment of his debts, on a deficieney of 
other assets; and in such case his personal representative must account for 
the rents and profits of the real property, and the hire of the personal 
property, from the service of the bill, if necessary to supply the deficiency. 
Pharis et al. vy. Leachman, Adm’r, et al...........cceecees Jcrer.dee% 
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8. Where slaves are sent home with a newly married couple by the wife’s 
‘father, and are afterwards bequeathed by him to the wife for her sole and 
separate use, and the husband during his life treats them as his wife's 
secured to her by her father’s will, he will be held in equity to 
have elected to treat them as a loan, and not as a gift, and his representa- 
tive is bound by that election—Williams, Adm’r, v. Maull............ 
9. Although courts of law cannot regard contracts entered into between hus- 
band and wife while that relaticn exists, yet courts of equity can recognize 
and enforce them, in favor of the wife against her husband’s administrator, 
where the rights of third persons are not thereby injuriously affected... . 
10. Where the husband purchases negroes in the name of his wife, takes the 
bills of sale in her name, and treats the negroes during his life as her 
property, and the property thus purchased is a reasonable provision for 
her under the circumstances of the case, a court of equity will uphold the 
transaction, and secure the property to the wife against the claim of her 
husband's administrator. ..........ccccccccccccccccccccscccceccess 
11. The facts that the husband took the bills of sale in the name of his wife, 
and always recognized the property as belonging to her, disclaiming all 
ownership over it himself, are equivalent to a delivery of it to her, and a 
court of equity will regard the possession of husband and wife during his 
life, as the possession of the wife; and where the possession, under such cir- 
cumstances, remains with the wife after her husband’s death, equity will 
regard her as having a beneficial interest in the property, and not as hold- 
ing in trust for her husband’s administrator. ................00020005 
12. Where a husband purchases and holds bank stock in his own name, as 
trustee for his wife, although the advancement will be held a valid gift as 
against his personal representative, yet the husband may revoke it at any 
time during his life, and a court of equity will subject it to the payment of 
his debts —Gannard et al. v. Eslava et al... .......... cece eee cece 
18. The case of Baker et al. v. the Heirs of Chastang, (18 Ala. 417,) touch- 
ing the right of a married woman in this State to dispose of her real estate 
by will, and the effect of the probate of such a will, re-affirmed........ 
Sez Separate Estates or Marriep Women. 


INDIAN RESERVATIONS. 

1. When the Government of the United States has made an appropriation of 
land to an Indian reservee, under the treaty with the Creek tribe of Indians 
of 24th March, 1832, a patent subsequently issued by the Government 
cannot defeat the prior right of the Indian or his legal vendee.—Stephens 
CG, Wa ciccsccccceccccsosvscdcecdccosndsccescceccccesscce 

2. But although the patent in such case may be void, on account of the pre- 
vious appropriation of the same land to an Indian reservee, yet the fact of 
the previous appropriation cannot be proved by the bare recitals in another 
patent subsequently issued, so as to enable the junior grantee to recover 
ngilnab the chlor... 0. ccc ccccccccscccccccccccccccccccccccccccccs 

8. In trespass to try titles, where the plaintiff claims under patent from the 
United States Government to himself as the legal vendee of an Indian 
reservee under the treaty of March 24, 1832, and the defendant claims 
under an older patent from the Government, the plaintiff must prove the 
location of the Indian reservee, as well as that he succeeded to the rights 
Of such reservee...... 2.2. seceeenesceceece bo cccccececcsvcccccece 
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INDICTMENT, 

1. When an indictment is withdrawn from the docket, “on motion of the so- 
licitor, the leave of the court being first had, with permission to reinstate 
it if necessary,” and no other step is taken in the case for more than two 
years afterwards, the cause is discontinued.— Drinkard v. The State..... 

2. A slave may be convicted of murder for the homicide of another slave— 
Seaborn and Jim v. The State........s.ceeeeeeeeeees coccccecce eos 

3. The Statute requiring that not more than twenty, nor léss than ten days, 
shall elapse between the time of sentence and execution, is directory mere- 
ly; and if more than twenty days are allowed, the judgment of conviction 
is not thereby vitiated.......2...seeeeeeceeees Ccvcvccsccccesadous 

4. A slave’s voluntary confessions of guilt are admissible evidence against 
him. The facts that he is a slave, and ignorant, and to some extent unac- 
quainted with the consequences which may attend the making of such con- 
fessions, do not affect the admissibility of the evidence, but should be con- 
sidered by the jury, in connection with the admissions, in ascertaining the 
weight to be given to them..........+.eeeeee- evecessese cadas ceeeee 

5. The caption of an indictment is that entry of record showing when and 
where the court is held, who presided as judge, the venire, and who were 
summoned and sworn as grand jurors ; and this caption is a part of every 
indictment, and need not be repeated in any part of it—Reeves v. The 
FOOD asic distan\ aiden: 0p bie Sachse iste Ma ee en eldle Dalaw dane esleataeehan 

6. An indictment was entitled in the margin, ‘The State of Alabama, But. 

ler county,” and in the body of the indictment it was recited that “the 

grand jurors,” &e. “of the county of Buter upon'their oaths present,” de. 

The name of the county was not again repeated, nor was any other county 

named. The offence was charged to have been committed “in the county 

aforesaid.” It was held, 

That the indictment was not defective. The courts are bound to know the 
names of all the counties in the State; and there being no such county 
as Buter, the words “in the county aforesaid,” must refer to the county 
stated in the margin of the indictment............seecceccceccces 

. In an indictment under the act of March 6, 1848, (Pamphlet Acts) charg- 

ing the defendant with being “engaged in the business of hawking and 

peddling,” it is unnecessary to allege the facts which constitute hawking 
and peddling. The gist of the offence under that statute is the being en- 
gaged in the business of hawking, &e.—Sterne v. The State......... ies 

Where the offence charged is complicated, consisting of a repetition of 

acts, or where it includes a continuation of acts, it is not necessary to set 

Urry ol he Ta Se i isan iain SRSA LE EERO Oe SERRE 

9. The penalties prescribed in the act of March 6, 1848, are not repealed by 
the subsequent act of February 9, 1850...........cccccececcvcccees 

10. A count, in an indictment for obstructing a public road,§ which alleges 
that the defendant “a certain impediment, to wit: a large quantity of 
logs, sticks, brushwood and dirt, did erect and cause to be erected,” de. is 


~I 


Sad 


good.—Sabra Thompson y. The State. .........eseeeeesscescceecs ae 
11. It is not necessary that the width or grade of the road charged to have 
been obstructed should be set out in the indictment.............. esheets 


12, A crop which is sown or planted in an enclosure after the Commission- 
ers’ Court has passed an order establishing a road through it is not a 
“ growing crop,” within the protection of the statute, (Clay’s Digest, 507, 
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$§ 4) although it may beg growing at the time the road is ordered to ie eut 


OUb.. coccccccccccccreccccsscccescnceeecessssceessssesseeeeees 
13. A literal laterpretation, which would defeat the purposes of a statute, 
will not be adopted, if any other reasonable construction can be given to it 
14. When a person is indicted for obstructing a public road, and it is shown 
that he had extended his fences across the road while a former order of 
the Commissioners’ Court establishing it, which was afterwards quashed 
by the Circuit Court, was in full force, the record of the former proceed- 
ings had by the Commissioners’ Court is irrelevant and inadmissible to 
show the defendant’s motive in obstructing the road after it had been again 


15. And the admission of the record for that purpose is an error for which 
the judgment of conviction will be reversed... ............. 020 e ee eee 
16. The sureties on a forfeited recognizance cannot, by a demurrer to the 
scire facias, test the legal sufficiency of the indictment against their prin- 
cipal. A demurrer to the seire facias can reach no further than the re- 
cognizance on which the judgment nisi is founded.—Williams, Tucker et 
eR irk 6rb+. 0 rte dain bs NECA CADDO Ee eR dwds dbs besecbaces 
17. An indictment which charges that the defendants, a man and a woman, 
“did live together in fornication,” is sufficient.—Lawson and Swinney v. 


18. An indictment is good which purports to be found by “the grand jurors 
for the said State, sworn and charged to inquire for the said county,” 
when the names of the State and proper county are stated in the margin. 

19. In all cases, whether civil or criminal, involving a charge of illicit inter- 
course within a limited period, evidence of acts anterior to that period 
may be adduced in connection with, and in explanation of, acts of a similar 
character occurring within that period, although such former acts would 
be inadmissible as independent testimony, and, if treated as an offence, 
would be barred by the statute of limitations. ....................00- 

20, Acts of indecent familiarity within the limited period cannot be explain- 
ed by proof of the subsequent illicit intercourse of the parties; but when 
such acts of indecent familiarity have been explained by previous acts of 
illicit intercourse, then proof of the subsequent illicit intercourse becomes 
corroborative or cumulative evidence, and is admissible............... 

21. When a man and woman are jointly indicted and tried for living together 
in fornication, the confessions of the woman are admissible evidence 
against herself. .........02sssecececcccccecccecceeececceeeceess 

22, But it is the duty of the court to caution the jury that such confessions 
can operate only against the party making them, and that the other de- 
fendant cannot be convicted, except upon evidence aliunde sufficient to 
Rs Ma: Gehe.c dsc cass ccecctcicesedetsdebicdeddecesiessecs 

23. The admission of the woman that her co-defendant was the father of a 
bastard child, of which she was delivered more than twelve months after 
the finding of the indictment, is admissible evidence against her, its rele- 
vancy being shown by connecting it with other acts occurring before and 
within the period covered by the indictment...................0005 

24, The refusal of the male defendant to pay the physician for his profes- 
sional services rendered during the confinement of the woman, and his de- 
claration that the child was not his, are not admissible evidence for him, 
when unconnected with any conversation or admission offered by the State 


against him............ PITTI rrrrrrererrrerrrre errr reer rT Trier 
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25. The fact of illicit connection between a man and woman is one which, 
from its nature, can very rarely be directly proved, and must, in the great 
majority of cases, be inferred from circumstances, the weight and conclu- 
siveness of which vary according to the situation and character of the par- 
ties, the habits of society, and other incidental circumstances. ....... iii 

26. A conversation carried on in the presence of the woman, and in the room 
where she was lying, a few minutes after she had been delivered of a 
child, between her mother and the attending physician, as to the person 
to whom the latter should look for payment of his professional services, in 
which conversation she took no part, is not admissible evidence against 
her, as tending to show her acquiescence in the truth of their statements. . 

27. When the time of the commission of the offence charged is averred in 
an indictment under a videlicet, the prosecutor is not held to proof of 
it as laid; but he may prove that the offence was committed at any 
time before the finding of the indictment within the period prescribed 
as a bar.--McDade v. The State.......... once sesesscooscesocs eos 

28. An indictment under the eighth section of the fourth chapter of the 
Penal Code, (Clay’s Digest, 435, § 8,) which charges the defendant with 
selling “to a certain slave, lens name is to the jurors unknown,” is fa- 
tally defective, on demurrer, for uncertainty—Francois v. The State..... 

29. As a general rule, when an indictment is defective on demurrer, ad- 
vantage may also be taken of the defect on motion in arrest of judg- 





30. A neighborhood road is a “ public place” within the statute against 
gaming, it being shown that the playing took place near an assemblage 
of persons, some of whom were looking on at the playing, and others 
passing about at the time—RMills v. The State...........eseeeeees 

51. The term “highway,” as used in the statute against gaming, means a 
public road, one dedicated to, and kept up by the public, as contra-dis- 
tinguished from a private way or a neighborhood road. ...........+. 

See Crrurat Law. 

INSOLVENT ESTATES. 

i. A claim against an estate regularly declared insolvent, which has been 
filed in due time with the clerk, having been taken from the office for a 
special purpose with the permission of the Judge of Probate, and not hav- 
ing been returned through inadvertence, does not lose its place as a claim 
filed in time, because it cannot be found in the office on the last day al- 
lowed by law for filing written objections to claims which had been filed 
against the estate.—Ross v. Ross. .........ccccccccccecccrccecceees 

. In contests under the statute (Clay’s Dig. 194,) between the coalinnns of 
an insolvent estate, it is a proper practice for the creditor, against whose 
claim an objection in writing has been filed, to declare upon it, as in a suit 
at common law, against the administrator de bonis non (defending in behalf 
of the objecting creditor,) as defendant; and the declaration is not demur- 
rable because the creditor, as plaintiff, declares against himself, as admin- 
istrator de bonis non,-as defendant....... Sein aacaicemaiielaty indie ayatecmoaadonns 

3. A writ of error does not lie to reverse a decree of insolvency until a final 
decree of settlement has been rendered, unless an issue has been made up 
and tried under the act of 1843.—Black’s Creditors v. Black’s Adm’rs. . . 

4. If an issue is made up and tried, under the act of 1843, a writ of error 
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can only be sued out within a year from the trial of such issue......... 401 
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5. A report of the insolvency of an estate which is in the name of both the 
executors is sufficient, although it is signed by one of them only, and veri- 
fied by his oath alone; the report, having been adopted by the other exee- 
utor, and having been treated as a sufficient report by the court in order- 
ing a sale of the decedent’s lands.—Steele v. Weaver’s Ex’rs... ....... 540 

6. When an estate was reported insolvent previous to the act of 1843, but no 
progress was made in the settlement until afterwards, the subsequent pro- 
ceedings must be regulated by that act..............ceeeeeeeeeeeeees 540 

7. But the creditors in such case would only be bound to file their claims against 
the estate within the time prescribed by the court under the previous law, 


8. The law previous to the act of 1843 made no provision for contesting 
claims between the creditors; when, therefore, the settlement of an estate, 
which was reported insolvent previous to the passage of that act, is to be 
made through an administrator de bonis non under the act, the common 
law rule would prevail, that written objections to claims should be filed 
within a reasonable time after the appointment of an administrator de 
BO GR il Cec OE bia ene eek a SON Cekeeedeeeosnd 6baKss cine sces 

9. An estate having been reported insolvent, and notice given to creditors to 
file their claims against it, under the law existing previous to the act of 
1848, and no other proceeding being had until after the passage of that 
act, it is error for the court to proceed at once to a settlement with the ex- 
ecutors, against their objection— Weaver's Ex’rs v. Weaver's Creditors... 557 

10. The next step in the proceedings should be, the appointment of a day for 
the executors to settle, and notifying the creditors to attend; on that day 
the court should proceed to settle with the executors, and the creditors to 
choose an administrator de bonis non, and thencefurward all the proceed- 
ings should conform to the act of 1848............ cc cece eee ee ence 557 

11. When a claim against an insolvent estate is properly filed in the Court 
of Probate, and its validity is not contested by the administrator, or a cred- 
itor in the name of the administrator, in the manner prescribed by the act 
of 1843, the affidavit of the claimant is sufficient to establish it. In 
such case, the Judge of Probate has no power to call for other proof; if 
the affidavit is regular, it only remains for him to allow the claim, and 
charge the estate with its payment pro rata——McNeil v. Macon’s Adm’r. 

12, When the record shows, that a claim against an insolvent estate was 
properly filed in the Court of Probate, verified by the affidavit of the 
claimant, and that other evidence as to its validity was afterwards ad- 
duced before the judge, who rejected some of it, and considered the re- 
mainder insufficient to establish the claim, which he consequently refused 
to allow; and it is not shown by the record, either affirmatively or by fair 
implication, that the administrator, or any creditor in his name, ever 
called in question the justness or validity of the claim, nor that any 
issue was made up to test it, the proceeding is wholly without authority of 
law, and the judgment of the court rejecting the claim will be reversed on 
error. 

(Chilton, J., dissenting, held, that in such case, if the record fails to show that 
the plaintiff in error raised any objection in the court below to the mode 
of procedure, or that he was forced to adopt it, or that a jury was denied 
him ; and the only errors assigned are, the rejection of the claim and the 
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exclusion of the evidence, then the bill of exceptions should be construed 
most strongly against him, and the Appellate Court should presume, that 
a formal issue was waived, and that the plaintiff consented to substitute the 
judge for the jury, in which case the decision of the court could not be re- 








viewed, except in the exclusion of the evidence..........+++++: coveee 172 
13, In such case, the rejection of the claim is a final judgment, which will 
Cappers a Wek ef ATOR... occ ccssdicccscdonadecnccssvenicssdanes 7712 


14, When the Orphans’ Court has acquired jurisdiction of the settlement of 
an estate, by the report of insolvency, personal notice of the subsequent 
proceedings to the administrator, is unnecessary ; he is considered the actor, 
and is held to notice all subsequent proceedings — Watts et al. v. Gayle & 
ORE Bin enincccsccccantqcnncimemmencibeeeuiese covscos.coe O17 
15. A decree of the Orphans’ Court against an administrator, rendered pre- 
viously to the passage of the act of 1843, is equally conclusive upon him 
and his securities, both as to the claims allowed against the estate, and the 
assets in the administrator’s hands; and the securities, in the absence of 
fraud, cannot litigate any question, except those which may arise upon the 
factum of the bond, or its legal sufficiency. ...........cecseeeeseeees 817 


INTENDMENTS, AND LEGAL PRESUMPTIONS. 

1. The proceedings of the courts of the several States composing the United 
States, will be presumed to be governed by the common law, until the 
contrary is shown.—Hinson v. Wall... .........sececececscccccccees 298 
It is not ordinarily necessary that the record should show that the admin- 
istrator made the affidavits required by law, in regard to the use of the 
money of the estate and the names of the heirs and legatees. They will 

be presumed to have been made, in the absence of an exception for the 
want of them.—Clack’s Heirs v. Clack’s Adm’rs.........eeceeeeeeees 461 
When filiation is once established, the law raises the presumption of legiti- 
macy, and the burden of proof is cast upon those who assert the illegiti- 
macy.— Weatherford v. pe ee Oe Pee ee 548 
But when the evidence, by which filiation is established, also proves illegi- 
timacy, the presumption of legitimacy does not arise...... eeccccccccce 548 
The presumption of an actual marriage arising from the fact of cohabita- 

tion may be rebutted, by proof of a subsequent permanent separation be- 
tween the parties, without any apparent cause, and the marriage of one of 
thems ssem aferwards.... ....ccccdscccasescvessesedsosesseseoese -+. 548 


to 


ge 


> 


o 


fr) 


. Where a receipt, which is given fora claim on a third person, expresses on 
its face that the claim is to be placed to the credit of a judgment, the pre- 
sumption is that the claim is received as an absolute payment of the 
judgment pro tanto ; and this presumption is not rebutted by proof that 
such third person was insolvent at the time, and that no portion of the 
claim could have been collected from him.—Pharis et al. v. Leachman, 
BBO: MODs ds od scare tawsn detec sh kee ee tnhecke dee soe 662 


INTEREST. 

1. In an action of debt upon a judgment rendered in Mississippi, it is error to 
render judgment final by nid dicit, without the intervention of a jury, for 
the amount of the debt and eight per cent. interest thereon as damages,— 
Ce ss wstebinieunsiiindadimiosion ee Pies 0 
2. The court cannot take judicial notice ‘of ‘the rate of interest ina sinter State, 
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from the table of interest prepared by the Secretary of State and append- 
ed to the acts of the Legislature, as required by the act of 1848. The rate 
of interest must be ascertained by a jury, and the table appended to the 
acts is only prima facie evidence, which may be rebutted by other proof. 
3. Ina suit upon a judgment or decree of another State, no interest can be 
allowed unless proof is made of the law prescribing the rate of interest in 
that State—Harrison & Saunders v. Harrison................s0e0008 
4. The Appellate Court cannot judicially notice the table showing the rate of 
interest in the several States, required by law to be appended by the 
Secretary of State to the published acts of the Legislature. It must be 
offered in evidence in the primary court, that the opposite party may have 
an opportunity to contest its correctness...........0606 ce eeeeeeeees 
5. The law will not, in the absence of an express stipulation between the par- 
ties, compel one partner to pay interest to his co-partners on the amount 
by which their capital exceeds his.—Desha & Sheppard v. Smith........ 


JOINT TENANTS, AND TENANTS IN COMMON. 


1, The statute of this State which abolishes the right of survivorship between 
joint tenants, (Clay’s Digest, 169,) applies only to those who hold the ab- 
solute property in their own right, and not to those who hold as trustees 
merely, or in autre droit—Parsons v. Boyd.........+..0eeeeceeeeeees 

2. A contract, by which the owner of land lets it to another, and agrees to 
receive as compensation, a portion of the specific products, is a letting on 
shares, although the words usual in leases are used ; and a tenancy in com- 
monin the products is created—Smith v. Tankersley................. 

3. A sale of the entire property in a chattel, by one tenant in common, isa 
conversion, for which trover may be maintained by his co-tenant........ 

4. The sale, by an officer, of the entire property in goods owned by two joint- 
ly, under an execution against one of them, is an abuse of his legal authori- 
ty, which renders him liable as a trespasser ab initio............+..04- 

5. And if the wrong doer has sold the property, and received the money, the 
owner may waive the tort, and bring assumpsit for the money.......... 


JUDGMENT AND DECREE. 


1, A paper purporting to be a decree on the final settlement of an estate, 
signed by the Judge of the Orphans’ Court, and filed among the papers of 
the cause, with the endorsement thereon, “Decree in Est. of J. H., deceas- 
ed, filed 2d Monday, April, 1847,” also signed by the Judge, is not the 
judgment of the court until entered of record—Hall v. Hudson, Adm’r.. . 

2. A mere memorandum of the clerk stating the amount of damages assessed 
by the jury, with the words, “then judgment for” the sum so found, added, 
does not constitute a judgment on which an action of debt can be maintain- 
ed, although the clerk certifies, in proper form, that it is ‘‘a true and per- 
fect transcript and exemplification of the record—Hinson v. Wall....... 

8. The Circuit Courts have authority, under the statute of 1824, (Clay’s Digest 
$22, § 55.) to amend a judgment at any time within three years after its 
rendition, by the correction of any clerical error or mistake, where there is 
sufficient matter apparent on the record to amend by.—Lee v. Houston, 
Adm’r.........- Pe US Sh ses ee eC eee EdS OSes eg scdeececseesse 

4. A remittitur of the damages recovered in an action of assumpsit having 
been entered by mistake, the judgment was set aside at the next term of 
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the court, on the motion of the plaintiff, and plaintiff then dismissed his suit ; 

and at a subsequent term, the latter judgment was amended nwne pro 

tunc, so as to show that the defendant had appeared and consented to the 

vacating of the first judgment. Held, 

That the appearance and consent of the defendant to the vacation of the 
judgment must be considered as a waiver of the proof required by the 
statute, or as a judicial admission of the facts necessary to authorize the 
court to set aside the judgment... ...........scccccccccccccccscees 301 


. A judgment rendered by a justice of the peace cannot be impeached, in a 


collateral proceeding, by proof that the warrant was not served on one of 
the defendants—Lightsey v. Harris............cccccecccccccsccees 409 


. A judgment rendered by a justice of the peace, “for thirty-seven dollars 


and thirty cents, on note due 25th December, 1840, bearing interest from 
that date, and cost of suit,” though informal, is not void for uncertainty. 
It is, in legal effect, a judgment for $37 30,. .........cecceeeceeeees 409 


. The orders of a court acting without authority are nullities, and may be in- 


quired into, and impeached, inall other courts, before which such orders 
are brought and relied upon by a party claiming a right or benefit under 
Coatn-Wightenan v.. Raneiis: «050i p06 0000 sas. 008sdwestecdamensns 446 


. When a motion is made by the plaintiffs in a judgment to have certain 


moneys in the hands of the sheriff applied to the satisfaction of their judg- 
ment, which motion is entertained by the court and decided against them, 
the matter becomes res adjudicata, and the action of the court is conelu- 
sive until reversed, or otherwise set aside; and the plaintiffs cannot bring 
assumpsit against the sheriff for the money—Langdon et al. v. Raiford... 532 


. A decree in chancery is binding on all who are parties or privies to it, and 


concludes them as to every fact necessary to be ascertained before the final 
decree was rendered.—Hutchinson v. Dearing .............0eeeeeeees 798 


10. A decree of the Orphans’ Court against an adminstrator, rendered pre- 


viously to the passage of the act of 1843, is equally conclusive upon him 
and his securities, both as to the claims allowed against the estate, and 
the assets in the administrator’s hands; and the securities, in the absence 
of fraud, cannot litigate any question, except those which may arise upon 
the factum of the bond, or its legal sufficiency.— Watts et al. v. Gayle & 
BEE OE Glan, 5 60.0 cin evicncccnsensstsesedsarssvasntenseseanpeenehe 817 


JUDICIAL SALES. 


i. 


to 


3. 


On a motion to set aside a sale made under execution by a constable, to 
which the purchaser at the sale and the constable are made defendants, it 
is not a good plea that the plaintiff in the motion had brought an action of 
trespass in the Circuit Court against the constable, for levying on and 
selling the property, and had recovered a judgment against him.—Staun- 
ton v. Simmons & Simmons... .........ccccesccescccccccccccccvecs 248 
A sale for taxes due the city, made by the corporate authorities of the 
city of Montgomery, under the power conferred upon them by the act of 
incorporation, (see City Laws, 30,) has the foree and effect of a sale under 
judgment and execution from the Circuit Court; a party, therefore claim- 
ing under such a sale must show that the requisitions of the statutes, as 
to the assessment of taxes and the subsequent proceedings relative thereto, 
were complied with.—Parker v. Doe ex dem. Burgen & Pearsall........ 251 
Parol evidence cannot be received to show that a meeting of the Mayor 
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and Aldermen, or board of assessors, was held, as required by the statute, 
(City Laws, 30,) for the purpose of correcting and sanctioning the assess- 


‘4. When the veourd of the preceeding» of the corporate authorities does not 
show that such a meeting was held, the mere advertisement of the Mayor 
calling the meeting does not warrant the presumption that it was held. . 

5. Nor can the fact that the meeting was held be inferred from the fact that 
asale of certain taxable property, assessed to persons unknown, was or- 
dered by the City Coumedl.........ccccccccccccccccccccccccccscces 

6. When the decree of sale, ina suit for the foreclosure of a mortgage, autho- 
rizes the register to receive the amount bid and to make a conveyance, the 
bidder must be considered as the purchaser, from the time he receives a 
deed from the register. From that time the property is at his risk, and he 
cannot repudiate the contract, although the sale may be set aside, before 
confirmation, for irregularities —Jones & Blair v. Burden.............. 

7. A judgment creditor may redeem lands sold under a decree of foreclosure, 
before the sale is confirmed, when the purchaser has paid the price and 


8. A purchaser who would prevent a redemption of the lands by a judgment 
creditor, by crediting the debtor with the amount proposed to be advanc- 


9. The death of the judgment debtor after the sale under decree, does not 
affect the judgment creditor’s right to redeem, although the lien of his 


judgment may be thereby lost.. .........ccecccccsccccesccceccccccs é 


10. When an execution is levied upon the lands of the defendant, and before 
the sale another execution issued on an older judgment comes to the hands 
of the sheriff, the plaintiff in the senior judgment is entitled to the pro- 
ceeds of sale—Bagby, Gov., dc. v. Reeves et al... ..... ces eeeeee cece 


JURISDICTION. 

1, Exclusive power over the importation of slaves is vested in Congress after 
the first day of January, 1808, by the ninth section of the first article of 
the Constitution of the United States—The State ex rel. Savary v. Caro- 
iil a hhh ied 5 oka euch nd ek her Gedieweam neha madanie 

2. The State courts could at no time exercise any jurisdiction in cases of vio- 
lation of the laws prohibiting the slave trade, except such as were author- 
ized by the Congress of the United States; and all jurisdiction is now 
taken away from them, by the fourth section of the act of Congress, ap- 
PUT TEE Oy DOOD so enn cccecccsecceccqcectoscescecocccesscess 

8. When a court has no jurisdiction over the subject matter of a suit, neither 
the express nor the implied consent of the parties will confer it.......... 

4. The Court of Probate has not jurisdiction to compel an administrator to 
convey his intestate’s interest in certain lands, which were sold by a firm 
in which the intestate was a partner, unless the intestate had entered into 
“bond or obligation to make title thereto.”—-Wilkerson, Admr. v. Vinson. 

5. Where the subject matter of the suit is without the jurisdiction of the court, 
consent of parties cannot confer such jurisdiction, and much less can it be 
conferred by mispleading.—Jeffries v. Harbin et al... ........-seeeeee: 


JUSTICES OF THE PEACE. 
1. Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of for- 
cible entry and detainer, unlawful detainer, &c., removed into the Circuit 
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Court by certiorari, a trial must have been had on an assignment of er- 
rors on the record sent up by the justice of the peace, and not de novo; 
and if the party whose duty it was to assign errors, failed or refused to do 
so, the judgment of the justice must have been affirmed—Mahan vy. 


The act of 1850, which requires a trial de novo to be had i in such cases, 
does not apply to cases which had been removed to the Cireuit Court, and 
which were there pending at the passage of the act............s+-+0+- 


. A justice of the peace has no jurisdiction of a suit against the commission- 


ers of the sixteenth section, for a refusal on their part to pay over to a 
legal voter of the township, his proportionate share of the school fund.— 
Selitian v. Harbin 6 Ob. ....0s scccciccssscccesaces odesemoseeccoesoce 


LIMITATIONS, STATUTE OF. 


1. 


to 
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An admission that the debt is then due, or that a liability then exists, will 
remove the bar of the statute of limitations, and revive the cause of action. 
Such an admission includes, not only an acknowledgment of the correct- 
ness or justice of the demand, but also a willingness to pay it.—Ross v. 
PMs nccccnccerercececssecss cncsseesascecesenssesenesoasehene 
The implied promise to pay, arising from such an admission, is as effectual 
to remove the bar of the statute of limitations and revive the debt, as an 
CXPLCSS PLOMIBE. . 2.0 cc csccccccccccccccvcccccccvcccosesesooesces 


3. A charge which asserts, “that it requires an express promise, or some- 


thing equivalent to an express promise, to revive the original cause of 
action after the statute has effected a bar,” is erroneous ; because it admits 
of two constructions, one of which asserts an incorrect legal proposition. . 
A sole executor may, by his admission, remove the bar of the statute of 
limitations, and revive a cause of action against the estate which he rep- 
resents; and his admissions will bind the estate after his death_—Townes 
& N06; TUG. V; FOO. 6 o0 isidd nv nkseseieaependeseane 


. An admission made by a sole executor, after the statute of limitations had 


completed a bar, in these words, “ The account is a good one, but I cannot 
pay it before January, at which time I will be receiving money for the 
hire of negroes.” eld sufficient to remove the bar of the statute, and to 
revive the cause of action against the estate... .......cccceceeeereees 


3. When a clerk has collected money ou a judgment, the statute of limitations 


does not begin to run in his favor until he is guilty of some default with 
respect to it; if he is shown to have converted it, a demand is unnecessa- 
ry, and the statute begins to run from the time of the conversion; but if 
no conversion is shown, the statute begins to run from the time of a refusal 
to pay on demand.— McDonnell v. Br. Bk. Montgomery............++ 
The demand in such case must be made within a reasonable time after the 
collection ; and what is a reasonable time must depend upon the peculiar 
circumstances of each particular case. .........ccccececccccccccccces 
When the declaration contains only the common counts, and the statute of 
limitations of three years is pleaded as a bar, the plea is bad unless it avers 
that the plaintiff’s demand is for an open account; and this, though the 
statute is “pleaded in short by consent.”—Brooks v. McFarland..... eee 
Where an account which is barred by the statute of limitations is sent 
through the Post Office by the creditor to his debtor, at the request of the 
latter, who does not respond to the letter, for several years, nor make any 
objection to the account, it does not thereby become a stated account, so 
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as to revive the debt and remove the bar of the statute of limitations.— 
Bape, Wate 6 ahs sis wc 60.0 os decwwe cvicesessic ccccsssccecccccccs 687 
10. Where an account is placed, together with a number of others, in the 
hands of an attorney for collection, proof that the debtor came several 
times to his office, and examined the bundle of accounts in which it was 
filed, and made no objection to either the correctnesss or justice of any of 
them, is sufficient to charge him with an acknowledgment of the justness 
of the demand.—McCulloch, Admrx. v. Judd, Sons & Co.............6 703 
11. In a suit upon an account for goods sold and delivered, where the defen- 
dant pleads the statute of limitations of three years, and the plaintiff re- 
plies specially “that the account was between merchant and merchant,” 
proof that the plaintiff and defendant were both merchants at the time the 
goods were sold is not, of itself, sufficient to support the replication. ..... 708 
12. An account containing several items of debit against the defendant for 
goods bought, and a single item of credit for cash paid, is not an account 
arising out of “the trade of merchandize between merchant and merchant,” 
within the proviso of the statute of limitations, (Clay’s Digest 328, § 88.) 703 


MANDAMUS. 

1, Notwithstanding a judgment refusing a discharge, upon an application for 
bail, does conclude the party from again applying, yet it is within the 
sound discretion of the court, after having fully examined the facts and 
circumstances on the previous application, whether it will retry them up- 
on a renewed application, or repose upon its former judgment; and this 
discretion will not be controlled by mandamus.—Ex Parte Campbell... .. 89 

. The refusal of the court to grant letters of administration to the sheriff, on 
the application of a party representing himself to be a creditor, is not an 
interlocutory or final order, within the meaning of the act of 1850, (pam- 
phlet Acts 33, § 29,) from which an appeal lies. The party’s remedy is 
by mandamus.—Brennan’s Admmr. v. Harris et al... ........02 eee eee 185 

3. When a cause is improperly stricken from the docket, mandamus is the 

remedy to procure it to be reinstated—Ex Parte Lowe............... 330 
4, A motion to quash an original attachment is addressed to the sound dis- 
cretion of the primary court, and its discretion will not be controlled by 
mandamus from the Appellate Court.—Ex Parte Putnam............. 592 
5. When an amendment is allowed to an original attachment by the primary 
court, mandamus does not lie to vacate the amendment............... 592 


MARRIAGE AND DIVORCE. 
1, A bill for a divorce is not demurrable, because it alleges two distinct 
grounds of divorce.—Morris v. Morris. ..........0..0ceeeeeeeee seuss 168 
2. When a bill alleges that the husband drove his wife out of the house, and 
that he lives in adultery with another woman, the case is within the stat- 
ute, and is equivalent to an allegation that he “abandoned her,” &e...... 168 
© 8. In application for divorce, when the answer admits the marriage, proof 
that the parties had lived together as man and wife for more than forty 
years, is sufficient evidence of the marriage.............+++2eeeee0ees 168 
4. The presumption of an actual marriage arising from the fact of cohabita- 
tion may be rebutted, by proof of a subsequent permanent separation be- 
tween the two parties, without any apparent cause, and the marriage of 
one of them soon afterwards.— Weatherford v. Weatherford............ 548 
5. Where the parties married in South Carolina, and there resided for sever- 
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al years, and afterwards removed to this State, where the husband per- 
manently settled, the wife’s egal domicil is in this State, notwithstanding 
she has been forced, by her husband’s cruel treatment, to abandon him, 
and seek the protection of her friends in South Carolina—Harrison & 
Saunders v. Harrison. .............-+ 9 OO. 6 won wus otic sese be basic’ 

. No other State has jurisdiction to annul, or materially to impair the mar- 
riage relation between citizens of this State; and having no jurisdiction 
of the subject matter, consent of parties cannot Genher Bessie wees q: 

7. Where the marriage was celebrated in South Carolina, and the husband, 
by his cruel treatment of his wife while domiciled in that State, compelled 
her to abandon him and return to her parents, and afterwards, by promi- 
ses of amendment, persuaded her to return to him, which promises he 
never fulfilled, but removed with her to this State, and by his renewed 
misconduct and ill-treatment again compelled her to abandon him and 
seek the protection of her friends and relatives in South Carolina, where 
she subsequently filed a bill in equity to compel him to make provision for 
herself and her infant child, and to enjoin him from molesting her. Jt was 
held, 

1, That the decree of the Chancery Court in South Carolina, in accordance 

with the prayer of the bill, was but enforcing the duties and obligations of 

the marriage relation, and did not annul or materially impair it. 

That the condonation, on the part of the wife, of her husband’s past 

transgressions, was rendered inoperative by his subsequent ill-treatment, 

and that she became thereby remitted to her original remedy against 
him. 

That the removal of the parties to this State did not deprive the wife of 

her remedy for past transgressions in the State of South Carolina. 

4, That the wife’s actual residence in South Carolina entitled her to the 
remedies afforded by the courts of that State, for her personal security, 
and to the provisions usually made by those courts for maintenance con- 
sequent upon the husband’s ill-treatment while domiciled within their 
jurisdiction, provided, the court could acquire jurisdiction over the hus- 
band. 

. That the husband, by answering the bill without objecting to the juris- 
diction of the court, will be held to have waived his right to make the 
objection, and to have conceded to the court the right to proceed...... 

. A decree for maintenance to the wife, rendered by the Court of Chancery 
in South Carolina, where no divorce is by law allowed, to continue until 
the reconciliation of the parties or the death of either one of them, cannot 
be enforced in this State against the husband who has subsequently ob- 
tained a valid decree of divorce in the courts of this State, except for the 
amount due upon the decree at the time the decree of divorce became ef- 
fectual. But as to this amount, the subsequent decree of divorce is no 
estoppel, although the main allegations of the bill upon which the divorce 
is founded are in conflict with the allegations contained in the wife’s bill for 
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MARRIED WOMEN, SEPARATE ESTATES OF. 

1, Under the statute of distribution in this State prior to the passage of the 
acts of 1848 and 1850, an ante-nuptial agreement entered into between 
husband and wife, which stipulated that the wife “shall, during her natu- 
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ral life, have the sole management and control of” the slaves owned by 
her before marriage, “with the exclusive right to dispose of the same at 
her death,” vests the entire estate in the slaves in the wife for her separate 
use ; and if she die without disposing of them, they go to her administra- 


tor and next of kin, and not to her husband.—Randall, Admr. v. Shrader. 338 


In the construction of marriage contracts, the question whether the wife, 
on the death of the husband, takes an absolute estate in the property 
brought by her into the marriage, is entirely one of intention, to be collect- 
ed from the general frame of the instrument; and such intention will pre- 
vail, although contrary to the express words of a particular clause.— 


eee Oi a Bana sn sk on Se eh ck ec ee cecccee 710 


A marriage contract was executed between S. and his intended wife, M., 
which provided that each party should retain the exclusive interest in all 
property, of whatever kind, owned by him or her respectively, at the time 
of the marriage, or afterwards acquired by purchase, gift, devise, bequest, 
or descent, and disclaim all interest in the property of the other. The in- 
strument also contained the following clauses, viz: “And it is here fully 
and expressly intended to be understood, and so agreed, covenanted, and 
sanctioned, that nothing is intended by this instrument, or other contract 
or understanding, to deprive either the said S. or M. from all and every 
right to have, hold and enjoy all the provisions, benefits, &e., of the law, as 
now, or may be hereafter provided or enacted, governing estates, after the 
death of either of the said parties; that the full intent and meaning of this 
instrument is, that, at the death of either said S. or M., this instrument, 
with all its meaning, shall cease to be of any effect, and of no avail, void 
and dead, and the surviving party enjoy all the privileges, rights, and im- 
munities, as though no contract ever existed, or written instrument had 
between them, and nothing is intended to prevent the law from the control, 
management, é&c., as though no contract did ever exist ; and nothing shall 
be so construed as to prevent the subscribing parties from mutually enjoy- 
ing the goods, chattels, or effects of any kind, in the usual common comforts 
and necessities of life, or for the peace, happiness, prosperity and advance- 
ment of the parties and their families. In witness whereof, and intending 
this instrument, with all its meaning, to cease to be of any effect, to be 
void, cancelled, annihilated, and forever cease to be of any meaning, and of 
no effect, at the death of either of the parties, the parties have hereunto set 
their hands,” &e. Jt was held, 
That the wife, upon the death of the husband, took an absolute estate in 
the property brought by her into the marriage. ............000+e06: 
A will contained the following clause: “I give and bequeath to my 
daughter M., to be held in trust by my executors, for her use during her 
natural life, and then for the heirs of her body forever, the following ne- 
groes, (naming them,) together with their increase. It is my will and de- 
sire, that the labor and increase of the said negroes shall, in no manner 
whatever, be liable for the debts of her present or any future husband.” 
The will also provided, that if the said M. should die “without leaving 
issue,” then the executors should sell the negroes, and divide the proceeds 
among the testator’s heirs at law then living. Held, 
That, as against the personal representative of the husband, the will crea- 
ted a separate estate in the wife, which a court of equity would protect. 
CEES SET OW GES 0.60550 0s ccccabesecssceceecocozceocs 
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5. 


A court of equity is the proper forum in which a wife should litigate with 
her husband’s personal representative, her right to property which she 
claims against him, as her separate estate under her father’s will and by 
post-nuptial contract with her husband. ..............ceeseeeeeeees : 


MISTAKE. 


2. 


to 


The Cireuit Courts have authority, under the statute of 1824, (Clay’s Di- 
gest 322, $ 55,) to amend a judgment at any time within three years after 
its rendition, by the correction of any clerical error or mistake, where 
there is sufficient matter apparent on the record to amend by.—Lee v. 


Houston, Admr..... sei asd Ae sesh ai chreiora ca ein Suda aie ds a Tala 


2. In assumpsit on a promissory note, a judgment by default having been 


rendered, the clerk of the court made a mistake in computing the interest 

due on the note, and judgment was entered for less than the amount really 

due. The defendant took the case to the Supreme Court, by writ of error, 

at the term next ensuing, but neglected to file the transcript, and the judg- 

ment was affirmed on certificate. Held, 

That the plaintiff in the original judgment is entitled to go into equity to 
have the mistake corrected. (Dargan, C. J. and Chilton, J. dissenting.) 
—Norris, Stodder & Co. v. Cottrell et al. ...... cc cece cece ne cee eees 


MORTGAGE. 


‘2 


9 
«- 


oe) 


or 


oO 


The possession of the mortgagee under the mortgage before the law 
day is not adverse to the mortgagor—McGuire v. Shelby.......... 


. A mortgagee who is in possession of the mortgaged property before the 


law day under the mortgage, is bound to account to the mortgagor for 
the rents and profits, unless there is a stipulation to the contrary in the 
matte ERwin V. LAGE, « «.o0.0.0.05 0.600 sccncsereccrecsccceseces 
And parol evidence cannot be received, to show that by the terms of 
the contract he was to have the possession of the property without ac- 
counting for the rents and profits. ........cccecccccccccccccceseces 


. Amortgagor in possession may hire or lease the mortgaged property, 


and receive the rents and profits, until the mortgagee notifies the lessee 
or hirer not to pay such rents or profits to the mortgagor—-Hutchinson 
Vs, PEE icn:c6 jai ow nein ond andes aons ae cae wadsonanhaem ane sae 
Notice from the mortgagee to the lessee or hirer, not to pay the rents 
or profits to the mortgagor, intercepts the rents and profits then due 
and unpaid, as well as those which may subsequently accrue, and the 
mortgagee becomes entitled to them... ......ccsccsccccccccccccece 


5. Where a mortgagor of slaves put them into the possession of his son- 


in-law, under the belief that they would be more profitable under his 
control, and for the purpose of enabling himself the more readily to 
pay off the mortgage debt, and with the agreement between them that 
when the debt was paid, they should come to some understanding re- 
specting the value and ownership of the slaves, and the mortgagee was 
apprized of this agreement, and assented to it, he may, after notice to 
the son-in-law, bring assumpsit against him for the services of the 
slaves, notwithstanding he has previously filed a bill of foreclosure, and 
obtained a final decree thereon; Provided, it appears that the son-in-law 
was not made to account for said hire by the bill. ..............0000. 


NON-CLAIM, STATUTE OF. 


1, 


Where the defendants claim the benefit of the statute of non-claim by 
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way of plea, but do not positively deny in their answers the presentation 
of complainant's demand, proof of presentation by one witness is sufficient. 
Pharis et al. v. Leachman, Adm’r. et al...... b 66S he cows ec dseeec eee 662 
2. In a suit against an administrator, his admissions of the presentation of 
the demand are sufficient to take the case out of the statute of non-claim, | 
although such admissions are made after the lapse of eighteen months from 
the grant of letters of administration. ...............eee ce eeeeeeeees 662 
8. Where the suit is in chancery, for the purpose of subjecting to the pay- 
ment of the intestate’s debts, property which is standing in the name of a 
trustee for the benefit of his wife and children, and which is alleged to 
have been purchased by the intestate with his individual means, and 
fraudulently added to the trust estate, the admission by the administra- 
tor of the presentation of the complainant’s demand is evidence, not only 
against the administrator, but also against the cestuis que trust.......... 662 
4. A payment on a claim, made by the administrator after the lapse of eight- 
een months from the grant of letters of administration, is a fact tending to 
establish its due presentation within eighteen months................- 662 
5. The report of insolvency made by the administrator after the lapse of 
eighteen months from the grant of letters, in which he has returned a 
claim as a subsisting debt against the estate, is evidence of its due pre- 
COMMNMIER. 2 cc ccccccccccccccccccsncececeeccceccccccccccesoeseee 662 ) 


NOTICE. 
1, Whatever is sufficient to put a party upon inquiry, is sufficient to charge 
him with notice; and a want of notice of a fact, resulting from a failure 
to use proper diligence to ascertain it, furnishes no protection to a party. 
BRO T. GINEIN, oo ccc ccscncscvcccccssecescosecstccsccsecess 95 
2. A debtor, against whom a judgment had been recovered in the name of 
his nominal creditor, for the use of a fictitious person, applied to the at- 
torney of record, who was also the attorney of the real owner of the 
judgment, to know who was the true owner, that he might settle the 
judgment with him. The attorney, acting under the instructions of the 
real owner, refused to disclose his name, but informed the debtor that the 
nominal plaintiff had no right to settle the judgment, and that it had 
been transferred to one of his creditors. The debtor afterwards settled 
the judgment with the nominal plaintiff, and the sheriff returned the ex- 
ecution satisfied. On motion by the plaintiff, to have the return set aside. 
it was held, 
That the defendant could not be charged with implied notice, from the 
vague information communicated by the attorney, on the ground that it 
was sufficient to put him upon the inquiry, since the inquiry, as to the 
real owner, had been made, and had proved futile..............+0++ 95 
8. An attorney will be presumed to have read a declaration to which pleas 
are filed in the name of a firm of which he is a partner; and the record of 
the suit in which such proceedings were had, is admissible evidence in a 
subsequent suit against the attorney, to prove actual notice to him of the 
plaintiff's title, as set out in said declaration—Parsons v. Boyd......... 112 
4. When the record shows that the plaintiff in the judgment, on which the 
execution issued which was sought to be superseded, was a party to the 
proceedings had upon the supersedeas, it cannot be assigned for error, 
that he had no notice of the proceedings —Br. Bank Mobile v. Coleman.. 140 
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5. The notary who protests a bill of exchange, is authorized to give notice of 
its non-payment; and such notice may be given by mail, although the 
actual holder and the party to be charged reside in the same place.— 
Gree C. Taka 6 bie cies tecewed cbse b08s's Ket Wedee 860 UUM cbse the 822 
6. When the Orphan’s Court has acquired jurisdiction of the settlement of 
an estate, by the report of insolvency, personal notice of the subsequent 
proceedings to the administrator, is unnecessary ; he is considered the act- 
or, and is held to notice of all subsequent proceedings.—Watts et al. v. 
Gayle & Bowers ah... oo ccccccssccvcscccsesccccscccsccsecscessce 817 


PARENT AND CHILD. 


1. Filiation may be established, at common law, by a satisfactory combina- 
tion of facts indicating the connection of parent and child between an indi- 
vidual and the family to which he claims to belong ; and the principal of 
these facts are, that he has always borne the name of the person whom he 
claims as his father; that the father has treated him as his child, and in 
that character has provided for his education, his maintenance, and his 
establishment; that he has been uniformly received as such in society ; 
and that he has been acknowledged as such by the family.— Weatherford 
WWE noc cc nccescsescsecncesecempncesds Hecnemeeeieeens 458 





PARTNERSHIP. 

1, A creditor may sue one or all of the members of a firm, on a debt con- 
tracted in the firm name, and may declare on the demand as the individual 
liability of the partner or partners sued—McCulloch, Adm’r, v. Judd Sons 


to 


Under the statute of this State (Clay’s Digest 324 § 67) a creditor may 
proceed to judgment against the personal representative of a deceased 
partner, and have execution against him for his recovery, provided, he 
makes the affidavit required by the statute; or he may proceed to judg- 
ment, without making the affidavit, but cannot have execution until he has 
sued the surviving partners to insolvency.............cceceeccccsecs 703 
. The law will not, in the absence of an express stipulation between the 
parties, compel one partner to pay interest to his co-partners on the amount 
by which their capital exceeds his—Desha & Sheppard v. Smith........ 747 
4, But partners may enter into such stipulations respecting the division of the 
profits, or the advantages which each is to derive therefrom, as they may 
see fit, unless their pretended contract is a mere device or cover for usury; 
and such contract, being legal, would form the rule by which the rights of 
each, in the settlement of their joint affairs, would be ascertained and ad- 


je) 


5. The books of a firm, to which all the partners have had free access, are 

evidence for and against each partner, in setting the partnership accounts ; 

and the entries therein must be considered at least prima facie correct... 747 
. When the partnership accounts have been made out and settled after full 
deliberation, it requires clear and convincing proof of error, and further 
that this error was unknown at the time of the settlement to the party 
complaining, to induce a court of equity to open the account.......... 747 
If the evidence leaves the mind in doubt whether there is error or not, the 
court must decide against the existence of error, the burthen of proof 
resting upon him who complains of errors in a stated account......... 747 
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PLEADING AND PRACTICE AT LAW. 

1. The sureties on a forfeited recognizance cannot, by a demurrer to the 
scire facias, test the legal sufficiency of the indictment against their prin- 
cipal. A demurrer to the seire facias can reach no further than the recog- 
nizance on which the judgment nisi is founded—Williams, Tucker et al. 





2. When the time of the commission of the offence charged is averred in an 
indictment under a videlicet, the prosecutor is not held to proof of it as 
laid; but he may prove that the offence was committed at any time before 
the finding of the indictment within the period prescribed as a bar.—Mc- 
Oe Pe Ss 0555 cscs cee ssesvedbecdnccisceseccencoccsne 

3. As a general rule, when an indictment is defective on demurrer, advantage 
may also be taken of the defect on motion in arrest of judgment.—Fran- 
EE LTT PETTITTE T LETTE ET CLL TTT ee Tere 

4. In debt on a prison bounds bond assigning breaches, it is a good plea that 
the prisoner, within sixty days from the date of said bond, surrendered him- 
self to the jailor, without having committed any escape in the meantime. 
pe ITTITITITICITITITELTIT TTT eee 

5. When the defendant contests only a part of the plaintiff’s demand, and 

asks a continuance of the cause, the court may require a confession of 

judgment for the sum admitted to be due, and grant a continuance as to the 
residue—Gowen & Co. et al. v. JomeS.......0. cece cece ce eeceenees 

If execution issues for the amount of the judgment confessed, and it is sat- 

isfied by the defendant, he cannot move to strike the case from the docket, 

nor take advantage of the payment by pleading a former recovery puis 

GIVEN COMMEMMBRGS... oo occ ccccccccvccscccccccecccccesccccccceces 

4. A demurrer to a declaration cannot properly be said to be a plea to the 
merits, except in cases where a judgment on the demurrer in favor of the 
defendant would be a bar to a subsequent suit on the same cause of action; 
and this can never be the case where the declaration is defective only for 
the want of some necessary averment.—Quarles v. Waldron and Wife... 

8. In assumpsit by husband and wife jointly, for the use of the wife, when 
the declaration does not aver that the promise was made to the wife dum 
sola, nor that she was in any way the meritorious cause of action, it is de- 
murrable ; but if judgment is rendered by default against the defendant, 
and afterwards set aside on condition that he shall plead to the merits, the 
condition is not complied with by filing a demurrer, and assigning as 
cause of demurrer the want of such necessary averments in the declara- 
GERM Sas ere ccec ccc esc ge cccec ces escr ces ecsbeeeseusteccscecee 

9. A motion to enter satisfaction of a judgment and a petition for a superse- 
deas are substitutes for the ancient writs of audita querela; and conse- 
quently, all issues of fact and matters in pais must be tried in the same 
manner as if the proceeding had been commenced by that writ.—Bruce, 
BMS, Wi DUNN. oo 65 cos eee cc sscicescccscccecs sevccoccsocccses 

10. On the trial of a motion to enter satisfaction of a judgenen, the plaintiff 
has the right to demand a trial by jury, and to cross-examine all witnesses 
whose testimony is offered against him to prove the fact of payment... .. 

11. Where several persons join as plaintiffs in an action of assumpsit, and the 
plea is non assumpsit, evidence tending to show that the plaintiffs have a 
right to sue jointly, should not be excluded from the jury.—Kirkley vy. Se- 
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12. When aesumapeit is brought in the Cireuit Court fora sum exceeding 
Jifty dollars, it is not error to allow testimony to go to the jury proving 
an indebtedness of less than fifty dollars ; nor is it erroneous for the court 
to charge the jury, that if they believe such proof, they can find for the 
PRET 4 vnc inenecivieweecpegeese epemngognedeass copeaungs tne coe 226 
18. In such a case, if the jury return a verdict for a less sum than fifty dulleen, 
the plaintiff, on making the affidavit required by the statute, (Clay’s Di- 
gest, 325, § 75,) will be entitled to judgment for the amount of the ver- 
Bee WI Co 0,0.9:05:0 0 000 c0ccnsscdednnsensndeeceseceescesane . 226 
14. In appeal cases the defendant may waive all objections to the mode i in 
which he is brought into court, and submit the case, although involving 
more than fifty dollars, to the decision of the Circuit Court, which, by 
virtue of its general jurisdiction over the amount can determine it.— 
Varginen ¥.. eis «0.000 cccncsccn es sccncarestindnbeesindansne 229 
15. And by failing to plead in abatement in the Circuit Court, the want of 
jurisdiction before the justice, the defendant waives all objection on that 
GTO Gas ccc ccccccccce cece O60 Kid dnsingele dene sariemres~ANemsadines 229 
16. On a motion to set aside a sale made under execution by a constable, to 
which the purchaser at the sale and the constable are made defendants, it 
is nota good plea that the plaintiff in the motion had brought an action of 
trespass in the Circuit Court against the constable, for levying on and sell- 
ing the property, and had recovered a judgment against him.—Staunton v. 
POMONA TENN a. i amser ain wind nies Ademco bie eae nia 243 
17. When a nonsuit is taken which is afterwards, on a subsequent day of the 
term, set aside “on the payment of all the costs of suit,” and the costs are 
not paid until after the adjournment of court, the cause cannot be stricken 
from the docket on motion.—Parker v. Doe ex dem. Burgen & Pearsall... 251 
18, In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be 
pleaded in abatement, if the defendant wishes to avail himself of his right 
to review the decision of the court below.—Johnson & Wife vy. King... .. 270 
19. Where a sheriff, having sold property under sundry executions, applies to 
the court out of which they issued, for directions how to appropriate the 
money, and several of the plaintiffs in execution except to the ruling of 
the court on such application, but one writ of error is allowable, to which 
all must be made parties.—Br. Bank, Decatur v. McCollum............ 280 
20, When a new trial is granted to the defendant “on the payment of all the 
costs of suit,” the order is not an absolute, but a conditional grant of a 
new trial, and its effect is to keep the cause in court sub judice until the 
eee Sabi PGE LC sc. de 2 is die snide eid Dee ked ad cteces acre 330 
21, And if the costs are paid during vacation, or before the cause is called up 
for action by the court at the next succeeding term, the condition is com- 
plied with, and the effect of sucha payment is to place the cause on the 





a ae ees ee ae ae ee Be aoe 330 
22. When a cause is improperly stricken from the docket, mandamus is the 
remedy to procure it to be reinstated....... ee ee eee .330 


23. A declaration, which unites a count against the defendant as administra- 
tor de bonis non with a count against him individually, is demurrable for 
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‘ misjoinder of counts ; and the objection may be taken on general demurrer 
to the whole declaration —Godbold v. Roberts, Adm’r................. 

- 24, Ina declaration on a Written agreement containing several distinct stipula- 
tions to be performed by the defendant, some of which have been perform- 
ed, it is not necessary that the breach assigned should negative the per- 
formance of the defendant’s contract in toto, but it will be sufficient if it 
avers non-performance in any one particular, and shows that the plaintiff 
has a good cause of action—Montgomery Manufacturing Co. v. Thomas. . 
25. When the declaration assigns a sufficient breach, and shows a good cause 
of action, unnecessary averments, which are added by way of inducing 
special damages, are mere surplusage, and furnish no ground for demurrer. 
26. When the declaration contains only the common counts, and the statute 
of limitations of three years is pleaded as a bar, the plea is bad unless it 
avers that the plaintiff’s demand is for an open account ; and this, though 
the statute is pleaded “in short by consent.”—Brooks v. McFarland... .. . 
27. When a cause is submitted upon an agreed statement of facts, the court 
can only decide the questions of law arising upon those facts, and it will 
not infer the existence of other facts from those which are admitted.—Bott 
V. MeCoy & Johnson...........ccccccccccccccsccccccccccccccesess 
28. When the judge is substituted for the jury, by consent of parties, his de- 
cisions upon questions of fact will not be revised by the Appellate Court. . 
29. When a cause is withdrawn from the docket, and leave given at the same 
time to reinstate it, but the cause is not reinstated and no steps are taken in 
regard to it until after the lapse of two years, the cause is discontinued, 
and cannot then be reinstated.—Griffin et al. v. Osbourne & Co.......... 


PRINCIPAL AND SURETY. 

1, When an execution, which has been levied on property of the principal 
debtor sufficient to satisfy it, is returned by order of the plaintiff, and the 
property released, the surety is discharged—State Bank v. Edwards & 
We we idanince cccnentecececccsecesocescecccscsssccecéecsece 

2. A security who has paid off a joint judgment, obtained by their common 
creditor against himself and his co-surety and their principal, is not enti- 
tled to a summary judgment en motion against his co-surety, either under 
the act of 1821 or that of 1839.—Nation v. Roberts.................-. 

3. The acts of 1821 and 1839, (Clay’s Digest 531, 533,) which give summary 
judgments in certain cases against securities, are in derogation of the com- 
mon law, and must be so construed as not to embrace cases which are not 
within their legitimate meaning.. ............ccccccccsccscceccccees 


PROBATE, COURT OF. 
1. The action of the Court of Probate on a writ of habeas corpus, cannot be 
reviewed in the Appellate Court on a writ of error—Wilkinson v. Mur- 


2. A claim against an estate regularly declared insolvent, which has been filed 
in due time with the clerk, having been taken from the office for a special 
purpose with the permission of the Judge of Probate, and not having been 
returned through inadvertence, does not lose its place as a claim filed in 
time, because it cannot be found in the office on the last day allowed by 
law for filing written objections to claims which had been filed against the 
estate —Roes (Creditor) v. Ross (Administrator.)......... SeEeeueee wor 
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3. In contests under the statute (Clay’s Dig. 194.) between the creditors of 
an insolvent estate, it is a proper practice for the creditor, against whose 
claim av objection in writing has been filed, to declate upon it, as in a ° 
suit at common law, against the administrator de bonis non (defending in 
behalf of the objecting creditor), as defendant; and the declaration is not 
demurrable because the creditor, as plaintiff, declares against himself, as 
administrator de bonis non, as defendant...........eecceeeccseecees 105 
4. The Court of Probate has not jurisdiction to compel an administrator to 
convey his intestate’s interest in certain lands, which were sold by a firm 
in which the intestate was a partner, unless the intestate had entered into 
“bond or obligation to make title thereto.”"— Wilkerson, Adm’r. v. Vinson. 131 
5. The husband is a necessary party to the settlement of an estate, of which 
his wife is a distributee, had in the Court of Probate since the passage of 
the acts of 1848 and 1850, “securing to married women their separate 
estates.”—Smith and Wife et al. v. Hooper, Executor................. 245 
Therefore, an irregular final decree of settlement and distribution, had in 
the Court of Probate by consent of all the distributees of the estate, to 
which the husband was not a party, will be reversed on a writ of error 
sued out by the husband and wife for the use of the wife in the name of all 
the distributees, although the wife appeared on the settlement by attor- 
hey in fact, and consented to all the proceedings. ..............0e000: 245 
A paper purporting to be a decree on the final settlement of an estate, 
signed by the Judge of the Orphans’ Court and filed among the papers of 
the cause, with the endorsement thereon, “ Decree in Est. of J. H. deceas- 
ed, filed 2d Monday, April, 1847,” also signed by the judge, is not the 
judgment of the court until entered of record—Hall v. Hudson, Adm’r.... 284 
. The Judge of Probate is not entitled to any fee for “ certificates of filing 
bond for costs,” nor for “ filing depositions, and certificates of filing the 
ene. ens C. TEI eos oo 0c bis écccvelbenssdedeedbles taeeds 847 
A paper, purporting to be a final decree, ascertaining the amount in the 
hands of the administrator, and the share of each distributee of the estate, 
signed by the judge of the Orphans’ Court, and filed among the papers of 
the cause, is insufficient to authorize the rendition of a decree at a subse- 
quent term, nune pro tunc, when it does not appear that it was ever re- 
corded or entered on the minutes of the court, or that any note or mem- 
orandum of any final decree had been made in any book of the office.— 
NT CONOR is osn0ss bent eserensesmaeedunssacccisapen coccee 564 
10. In revising a decree of the Court of Probate, it is competent for the Ap- 
pellate Court to declare the proceedings regular to a certain point, and to 
reverse from the point where the first irregularity or error commenced. 
Jones. Adm’r. v. Dyer and Wife ............. emasmtees meee eee: | 
11. But when a decree is generally reversed and remanded, the effect: of the 
judgment of reversal is to vacate the decree in toto, and the parties affect- 
ed by it then stand in precisely the same position as if it had never been 
WORMNIOE, oc ccccnccccccecacsanccocesscecs CET re = coecce 898 
12. Therefore, when a decree of the Court of Probate, rendered on the final 
settlement of an administrator’s accounts, is generally reversed and re- 
manded by the Appellate Court, the administrator may introduce addi- 
tional evidence, on another settlement, to discharge himself of an item 
with which he was charged on the former settlement, and with which 
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the Appellate Court held he was properly chargeable on the evidence 
then before the court. ......... cc cece ec ee cece eee eeeeeeecenees 
18. When the record shows that there were minor heirs, it should also 
show that they were represented on the final settlement by a guardian, 
or guardian ad litem ; and if it does not, the decree will be reversed on 
error.—Clack’s Heirs v. Clack’s Admr’s............cceeeeceescceees 
14. The settlement of an administrator, which has been commenced in the 
Orphans’ Court, may be withdrawn from that tribunal, and taken into a 
Court of Chancery, whenever the powers of the former court are inade- 
quate to the exigency, and cannot afford a sufficient remedy.—Pharis 
ot ahv. Lenchanan, Ada’r. bal... 2... cccccccccccccccccccccccces 
15. Where a bill is filed by a creditor to pursue certain real and personal 
property, which is standing in the name of a trustee for the wife and 
children of the debtor, and which the bill alleges was fraudulent,y added 
to their estate by the debtor, and the debtor's estate has been reported 
insolvent, chancery may take jurisdiction of the case, and withdraw the 
administration from the Court of Probate... ............. 0 cece ee eens 
16. A legatee cannot proceed in the Court of Probate against an executor to 
recover a legacy, before the expiration of eighteen months from the grant- 
ing of letters testamentary.--Horton, Ex’r. v. Averett............0005 
17. A judgment rendered by the Court of Probate against an executor, in fa- 
vor of the legatee, before a final settlement of the estate by the executor, 


18. When a devisee’s undivided interest in real estate is sold under execu- 
tion at law against him, and the land is afterwards sold under an order 
of the Court of Probate, for the purpose of distribution, the purchaser at 
the sheriff’s sale of the devisee’s undivided interest, cannot petition the 
Court of Probate for a distribution of the proceeds of sale, under the stat- 
ute which allows devisees, legatees and distributees to have a distribution 
of the estate after the lapse of eighteen months, (Clay’s Digest, 196, $$ 
23, 24,) (Dargan, C. J., and Ligon, J., dissenting.\—Smith & Loveless, 


REDEMPTION OF LANDS. 


1, A judgment creditor may redeem lands sold under a decree of foreclo- 
sure, before the sale is confirmed, when the purchaser has paid the price 
and received a deed from the register—Jones & Blair v. Burden. ....... 

2. A purchaser who would prevent a redemption of the lands by a judgment 
creditor, by crediting the debtor with the amount proposed to be advanced, 
must also be a judgment creditor... .......ccesccceeesceccccceccces 


3. The death of the judgment debtor after the sale under decree, does not 
affect the judgment creditor’s right to redeem, although the lien of his 


judgment may be thereby lost...........ccccccccsccccccccccccccecs 


RENT. 

1, In assumpsit for the use and occupation of lands for two years, it is not 
error for the court to refuse to dismiss the suit, either of its own motion, or 
at the instance of the defendant, upon the plaintiff’s statement that he had 
never claimed but for one year’s occupation, and that the suit was brought 
at the instance, and for the benefit, of another person, who had indemnified 
him against the costs—Smith v. Wooding...............seeeceeeees 
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Nor is it error to refuse to permit such voluntary statement to be proven 
TN Rs 00.0050 skndntncanekanensewein cesceesenennennenis 
When a vendee enters into the possession of land under a parol caplees of 
purchase, by the terms of which he was to pay “$500 down, and $500 
twelve months afterwards,” and he entirely fails to pay the purchase mo- 
ney, and, after remaining in possession for more than twelve months, aban- 
dons the land, the vendor, if he is in no fault, may recover in assumpsit, 
for the use and occupation, the value of the land during the time the ven- 
CRT DE so tnvicdnsccrntcrisnanndondithnaioitrenbanesan 
An execution, which is levied on a crop of cotton after it has been removed 
from the rented premises on which it was raised, and stored in a ware- 
house by the tenant, is entitled to preference over an attachment subse- 
quently levied on it at the suit of the landlord for the rent of the premises, 
the former levy being made in ignorance of the landlord’s lien, both on the 
part of the sheriff and the execution creditor.—Governor v. Davis....... 


. In an action on a promissory note which purports on its face to have been 


given “for the rent of land,” the defendant cannot introduce parol proof to 
show that the payee also agreed to repair the fencing around the land, and 
that he failed to do so, in consequence of which failure defendant’s crop 
was damaged by the breaking in of stock—Evans v. Bell............. 
The plaintiff cannot recover under the common counts, in assumpsit for 
use and occupation, when the proof shows that there was a special agree- 
ment between the parties, by the terms of which the plaintiff was to re- 
ceive a specified quantity of lumber for the rent of the premises, and it is 
not shown that by the agreement any value in money was placed on the 
Ree — ORE U. BOGOR «5 oss. cc neccccccness neces sassbessanes 
The statute of this State (Clay’s Digest 505, § 1) does not embrace those 
contracts for rent which contain a reservation of rent to be paid in specific 
articles, the value of which is not ascertained by the agreement of the 


PATties .. cc cccccccnccccccrccscecccssccessccscceesvcsccsecscces 


SCIRE FACIAS. 


i, 


The sureties on a forfeited recognizance cannot, by a demurrer to the 
scire facias, test the legal sufficiency of the indictment against their prin- 
cipal. A demurrer to the scire facias can reach no further than the re- 
eognizance on which the judgment nisi is founded.— Williams, Tucker, et 
Oh F. The BUM ons ccccssccsccscccensbviecedetacussees oeccccce ; 


. When a suitis pending in one county, and a summons of garnishment aris- 


ing ont of it is sued out and sent to another county, andis returned executed 
by the sheriff of the latter county, and a judgment nisi is afterwards taken 
against the garnishee for failing to appear and answer, to authorize a judg- 
ment against such garnishee the writ of scire facias, issuing on the judgment 
nisi, must be sent to the county in which the garnishment was served, or 
in which the garnishee resides, and be returned by the sheriff of that county. 
WeteEs ©. TRNMEE oo occ cccccsecsccsscvccccscccnsccsssesdecssaee : 


SET-OFF. 


a 


When a suit is brought against husband and wife on a note executed by 
the wife dum sola, the husband may set-off one-half’of the amount paid by 
him before suit brought on a judgment which was recovered against the 
wife dum sola and the plaintiff, on a note executed by them jointly.— 
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2. But he cannot set-off such a payment made by him after the institution of 


8. Therefore, where two such judgments were recovered, one of which was 
paid by the husband before, and the other after the institution of the suit, 
a charge that he was entitled ‘to set-off one-half of the amount paid by him 
on said judgments,” is properly refused...........ececeeeeeeeeeees 


SHERIFFS. 

1. The payment, by the sheriff, of a judgment recovered against himself, for 
his failure to make the money on an execution, is not a satisfaction of the 
original judgment, unless the defendant adopts the payment, and insists 
upon it as a satisfaction of the judgment against himself—Poe, Sheriff, v. 
DINER EAsGAbhe shade asengeacarcdncs S¢eusonsedesctssedeets 

2. If the sheriff pays off and discharges the judgment against himself, and 
the surety on the forthcoming bond insists on such payment as a satisfac- 
tion of the judgment on which he has become liable by reason of the for- 
feiture of the bond, he thereby becomes liable to the sheriff for money paid 


8. The release by the plaintiff of his own property, which had been levied 
on as the property of the defendant in execution, does not discharge the 
sheriff from liability, for not making the money out of property which 
really belonged to the defendant............cccceeceeeeeeecereeeee 

4. Nor can the sheriff claim to be discharged from liability, because the 
plaintiff releases a levy on property to which a claim is interposed by a 
third person, and bond given to try the right .of property according to 


5. A sheriff is not entitled to any fee for “entering and returning notices,” 
nor for “entering subpoenas.”—Rainer v. McElroy................++. 
6. A party injured by the sheriff’s false return on a writ of capias ad re- 
spondendum, his his remely against the sheriff. Or, if the writ be re- 
turned, “executed,” when in fact it was not, and judgment by default 
goes againsi the defendant on a claim to which he has a good defence, 
chancery will afford relief—Martin v. Barney..............00000000s 
7%. When a motion is made by the plaintiffs in a judgment to have certain 
moneys in the hands of the sheriff applied to the satisfaction of their judg- 
ment, which motion is entertained by the court and decided against them, 
the matter becomes res adjudicata, and the action of the court is conclu- 
sive until reversed, or otherwise set aside; and the plaintiffs cannot bring 
assumpsit against the sheriff for the money.—Langdon et al v. Raiford. . 


SLANDER. 

1. When “not guilty,” and “ justification.” are pleaded to an action of slander, 
the latter plea does not amount to an admission of record of the speaking of 
the words charged. The statute (Clay’s Digest, 332, § 109) confers upon 
the defendant the right to plead as many matters as he may think neces- 
sary to his defence.— Wright v. Lindsay... ..........+eeeeeeseeeeees 

2. In an action of slander for words spoken, charging the plaintiff with steal- 
ing, if the words are proved to have been spoken in relation to a transac- 
tion which would not amount to a charge of larceny, such proof will pro- 
tect the defendant from all legal consequences, except those resulting from 


special damages. ......s0esseecsecceeceeeeeeeces Seb esovecosccce : 
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SUMMARY JUDGMENTS. 


1 


2 





. An accommodation endorser of a bill of exchange is not entitled to a sum- 
mary judgment, on motion against his principal, under the act of 1821, 
(Clay’s Digest, 331, § 3.)}—Stodder, Ex’r. v. Cardwell.............4+ “e 

. When two persons sign their name to a blank form at the bottom of a writ 
acknowledging themselves security for the costs of suit, their contract is 
joint only, and not joint and several either at common law or under the 
statute of this State.—Boswell v. Morton..........cceeeceeeeeeecerss 


3. But when suit is instituted against one of them on their joint contract, he 


on 


~JI 


can only take advantage of the non-joinder of the other by plea in abate- 
I 6 0.6: 6:919104:4:60 05: d ain de a pieescns aaiemeainidh 66.68 Sadie ness hd nmeaes 
And when a motion is made for a summary judgment against one for the 
costs of the suit, and he does not interpose any objection on account of the 
non-joinder of the other, as a defence, he will be held to have waived it.. 
. A motion for a summary judgment against a security for the costs of suit 
may be made before the costs are taxed; and it is sufficiently certain by 
showing, that it is for cost, without setting out the amount or items of cost 
. A security who has paid off a joint judgment, obtained by their common 
creditor against himself and his co-surety and their principal, is not entitled 
to asummary judgment on motion against his ¢o-surety, either under the 
act of 1821 or that of 1839.—Nation v. Roberts............seeeeceees 
. The acts of 1821 and 1839, (Clay’s Digest, 531, 533,) which give sum- 
mary judgments in certain cases against securities, are in derogation of 
the common law, and must be so construed as not to embrace cases which 
are not within their legitimate meaning. ..........0ceeeeeeeeeeeeeees 


SUPERSEDEAS. 


1 


°? 


5. 


. When the record shows that the plaintiff in the judgment, on which the 
execution issued which was sought to be superseded, was a party to the 
proceedings had upon the supersedeas, it cannot be assigned for error, 
that he had no notice of the proceedings—Br. Bank Mobile v. Coleman. . 

. When an issue is formed on the facts set forth in a petition for a super- 
sedeas of an execution, it may properly be submitted to a jury for decision. 

. When an accommodation endorser of a note, on which judgment is recov- 
ered against him, files his petition for a supersedeas of an execution issued 
thereon, alleging satisfaction of the judgment, and issue is taken upon the 
facts set forth in the petition, the party, for whose accommodation he en- 
dorsed the note, may be rendered a competent witness for the petitioner 
by the execution of a release to him by the latter previous to the trial; 
and it is no objection to the release that it was delivered to the witness by 
the petitioner’s attorney, when it is shown, that after its delivery, the pe- 
titioner acknowledged that he had released the witness............0+- 

. The proceeding by petition and supersedeas is not strictly a proceeding at 

common law, but it may properly be regarded as a substitute for a bill in 

equity, when the matter of discharge set forth in the petition does not ap- 
pear in the record; when, therefore, the matter relied on by the petitioner 
would form a good equitable satisfaction of the judgment, which the exe- 
cution is used to enforce, it may be inquired into in this way, and the execu- 
tiem perpetually emperneded.........0sccccccccccccsccccoscscoonsocose 
A petition for a supersedeas of an execution may be verified by the oath 


6. A motion to enter satisfaction of a judgment and a petition for a superse- 
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deas are substitutes for the ancient writs of audita querela; ‘end conse- 
quently, all issues of fact and matters in pais must be tried in the same 
manner as if the ITT had been commenced by that writ.—Bruce, 





7. On the trial of a ssstion to enter satisfaction of a judguint, the plaintiff 
has the right to demand a trial by jury, and to er~ss-examine all witnesses 
whose testimony is offered against him to prove the fact of payment... .. 

8. A petition for a supersedeas which alleges that the judgment “is satisfied,” 
on which the execution issued which the party secks to quash, is sufficient 
in law on demurrer.—Rice, Ex’r, v. Dillahunty...................00 


TRESPASS. 

1. To maintain trespass, the plaintiff must show in himself either actual pos- 
session or the immediate right of possession at the time of the tortious 
ee PPTTTTTITTISITITITTTT TTT EET Tee 

2. If the owner has neither the actual possession, nor the immediate right of 
possession at the time of the tortious taking, his remedy is case or trover. 

3. If the original taking was not a trespass as against the plaintiff, the subse- 
quent conversion of the property by the defendant will not make him a 
a A eee ere eee Te eee ee Oe Creer 

4, When justification and the general issue are pleaded to an action of tres- 
pass, the plaintiff must show his actual possession, or immediate right of 


5. In trespass against the sheriff for attaching plaintiff's goods as the prop- 
erty of his vendor, the vendor is a Pipe, wre witness for the plaintiff to 


6. The sale, by an officer, of the entire property in goede owned by two 
jointly, under an execution against one of them, is an abuse of his legal 
authority, which renders him liable as a trespasser ab initio. ........... 

7. Andif the wrong doer has sold the property, and received the money, the 
owner may waive the tort, and bring assumpsit for the money.......... 

8. When two persons jointly commit a trespass, the injured party may sue 
them severally ; yet he can have but one satisfaction, and when separate 
judgments are recovered he must elect on which recovery he will seek it. 
WETTTTTTITTTITITTITIT TLE TEE 

9. A plea setting forth a former recovery against a co-trespasser, and a vol- 
untary payment of the damages and cost to the clerk in open court, by the 
defendant in that judgment, without averring that the plaintiff accepted 
such payment in satisfaction cf his recovery, is bad on demurrer........ 

10. When the injured party has severally sued two or more joint trespassers, 
and recovered separate judgments against them, his right to elect de melio- 
ribus damnis is not determined, until he sues out execution, or accepts sat- 
isfaction of one of the judgments... .........cccceccccccccecccccees 

11, The “right to dig and carry away ore,” from the mine of another, is an 
incorporeal hereditament, or easement; and any contract for the sale of 
such a right, to be binding in law, under the statute of frauds, must be in 
ee Ci aan i oink do osin oS0 dis Kee cwcwesceciees 

12. A verbal contract, conferring such a right, though not binding under the 
statute of frauds, will nevertheless uperate as a verbal license, and, while 
unrevoked, will protect the person to whom it was given, from trespass 
quare clausum fregit, for digging ore, and vest in him the property in the 
ore that is actually dug wnder it... .......... cc cee cece ecee eee eeeee 
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13. But such a verbal license is revocable, at the pleasure of the party by 


whom it is given; it is, moreover, personal, and not assignable.......... 


14, Such a verbal license, given by A to B, and by B afterwards transferred 


to C, will not justify C in entering by force the enclosure of A, in which 
the bank or mine of ore is situated, A being at the time the owner of the 
freehold, and warning C not to attempt to enter. C, in such a case, be- 
comes himself a trespasser, and he may be repelled by A, with all the 
force necessary to protect his possession. .........0e.seeecceeesesees 


15. One who enters into the possession of unoccupied lands without any claim 


of right or title, and for the purpose of keeping the true owner out of pos- 
session, is a trespasser —McCall’s Adm’r v. Capehart «& Harbin......... 


TRESPASS TO TRY TITLES. 


1, 


bo 


) 


When the Government of the United States has made an appropriation of 
land to an Indian reservee, under the treaty with the Creek tribe of Indi- 
ans of 24th March, 1832, a patent subsequently issued by the Government 
cannot defeat the prior right of the Indian or his legal vendee.—Stephens 
GV OB oo cccccraccscncecesesiccseonesesecssdndenesenasan 
But although the patent in such case may be void, on account of the pre- 
vious appropriation of the same land to an Indian reservee, yet the fact of 
the previous appropriation cannot be proved by the bare recitals in another 
patent subsequently issued, so as to enable the junior grantee to recover 
REIT CA QU oa 5 .00iei5:0:0: 9 01hn0 a ad nit nt r0: 0 Sh oedince ye teem eee 


. In trespass to try titles, where the plaintiff claims under patent from the 


United States Government to himself as the legal vendee of an Indian 
reservee under the treaty of March 24, 1832, and the defendant claims 
under an older patent from the Government, the plaintiff must prove the 
location of the Indian reservee, as well as that he succeeded to the rights 
C8 GUERTOREEVER. 2.0 occ ccccccccccscvecesonccsescsocsecesescesenes 


TRIAL OF THE RIGHT OF PROPERTY. 


—_ 


. A cestui que trust of personal property cannot interpose a claim under our 


statute to try the right of property.--King & Co. v. Hill. ...........4+ 


. The act of 1845, which renders the defendant in execution an incompetent 


witness on the trial of the right of property, is in derogation of the com- 
mon law, and extends only to claim suits under the statute—Zackowski 


MS vd de he as an stows Don banca Lian daca ae eo A 


. On a trial of the right of property in slaves between the plaintiff in exe- 


cution and the minor children of the defendant, the claimants cannot prove 
that it was a matter of public notoriety in the neighborhood, that defen- 
dant disclaimed all interest in, 2ad ownership over, the slaves.--McCoy v. 


Is oo seca seus de s.s0bb-c ck Geek RERe ee DCe Te WEEE EMT Eee 


TROVER. 


iL 


2. 


A sale of the entire property in a chattel, by one tenant in common, is a 
conversion, for which trover may be maintained by his co-tenant.—Smith v. 
bo RO EE LO Le Tee ee 
A voluntary purchaser from an executor de son tort, when sued in trover 
by the rightful administrator, cannot show, in mitigation of damages, that 
since his purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration.—Carpenter 
V. Geling, Adee ss, 6.662 ive ee ee TTT TIT 
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3. Whether under our statutes, the executor de son tort, when sued in trover 
by the rightful administrator, can show such payments in mitigation of 


4. In trover, the measure of damages is the value of the goods at the time 
of the conversion, or at any time subsequent thereto and before the trial, 
with interest on such value—Ewing v. Blount. ..............+..0000- 

5. But this rule only applies when the property has not been regained by the 
owner. Ifthe plaintiff has regained the possession, he is only entitled to 
recover damages equal in value to the use or service of the goods, and also 
compensation for any injury done to them ; and if he is put to necessary and 
reasonable expense in regaining the possession, (otherwise than by suit at 
law,) he may recover such expenses from the wrong-doer. 

(Ligon, J., dissenting, held, that if the plaintiff regains the possession pend- 
ing the suit, and its value when so regained equals its value at the time of 
conversion, or at any time between its conversion and return, then the de- 
fendant is entitled to an abatement of the damages to the extent of this 
value, and that judgment should only go for the interest.].............. 


TRUSTEES AND CESTUIS QUE TRUST. 

1. The statute of this State which abolishes the right of survivorship be- 
tween joint tenants, (Clay’s Digest 169,) applies only to those who hold 
the absolute property in their own right, and not to those who hold as 
trustees merely, or in autre droit—Parsons v. Boyd. ............++++ 

2. If a power coupled with a trust be given to two or more, it may be execu- 
EE MND, cn cn5scbdpevepeeedendecicuscecescecese 

3. When personal property is conveyed by deed’ of trust to two trustees, 
with power to sell and pay the debts intended to be secured, the survivor 
of the trustees has the entire legal title to the property, and may maintain 


Os oi tke nce siccceccasscsodbveseecccccecoess 
4. A cestui que trust of personal property cannot interpose a claim under our 
statute to try the right of property —King & Co. v. Hill............... 


5. Although the trustee’s estate, after his death, is responsible to the cestuis 
que trust for the trust funds received by him, yet no lien accrues in their 
favor upon property purchased by him during his life, when no portion of 
the trust fund can be traced into such purchase.—Pharis et al. v. Leachman, 


6. Where slaves are bequeathed to a married woman and her children, and 
the will provides that the slaves shall be placed in the hands of a trustee, 
for her own use and the use of her children, and that no person shall de- 
prive them of the same or any part thereof, and the slaves remain 
about the house, and in the possession of the husband and wife and 
their children, the condition of the trust is fulfilled, and the husband 
is not accountable for hire. .......cccccccccccccccccccccccccsccss 


VENDOR AND VENDEE. 


1. An outstanding title to dower is such an incumbraunce on land as will au- 
thorize a purchaser, who has contracted for a good and lawful title, to 
refuse to perform an executory contract for its purchase—McLemore vy. 


2. If the vendee has received a deed, and its covenants are broken by the ex- 
istence of an outstandiug incumbrance, it is competent for a court of equi- 
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ty, when the vendor is insolvent, to restrain the collection of so much of 
the purchase money as will compensate for the injuries resulting from the 
breach, or to order it to be appropriated to the extinguishment of the in- 


3. But when the vendee has received a deed with covenants, and has execu- 
ted a mortgage on the land to secure the payment of the purchase money, 
he cannot resist a foreclosure of the mortgage in equity, by setting up in 
his answer that the vendor has broken the covenant in his deed, it not be- 
ing shown that the vendor is unable to respond to the damages occasioned 
CO BAR hs on osc nenicmnnahennen ned bceasinicen gga wands tea ae ° 

4. In an action upon a covenant of seizin, the breach may be as general as 

the covenant.—Anderson v. Knox. ..........ceceeeccceccseccesceues 

. A covenant of seizin is broken as soon as made, if the covenantor had no 

Tile Oo The catabe Speed... «no ccinnncincicarsascsasancecnebestenntnns 

6. An unqualified covenant against incumbrances is broken by the existence, 

at the time of its execution, of an outstanding incumbrance; but if the 

covenant merely extends to quiet enjoyment against incumbrances, then it 
is broken only by an entry, or expulsion from the premises, or some dis- 

STAD Be Tig ONMANNNR oo 0 6.0.5:0:0:5:4564096s000 vesencesesessenees 

In an action on a covenant of seizin, or against incumbrances, if the plain- 

tiff has bought in an outstanding title or ineumbrance, he is entitled to 

recover the reasonable price which he has fairly and necessarily paid for 


o 


7 


@ 


. But the amount paid by the plaintiff for such outstanding title or incum- 
brance is no evidence of its value, in the absence of all other evidence... .. 
9. The fact that the plaintiff offered to prove the reasonableness and fairness 
of the price paid by him for the outstanding incumbrance, and was pre- 
vented by an objection on the part of the defendant, which was sustained 
by the court, does not justify the jury in acting without proof, or in consid- 
ering that as proof which would otherwise be incompetent.............. 
10. When the vendee enters into the possession of land under a parol con- 
tract of purchase, by the terms of which he was to pay “$500 down, and 
$500 twelve months afterwards,” and he entirely fails to pay the purchase 
money, and, after remaining in possession for more than twelve months, 
abandons the land, the vendor, if he is in no fault, may recover in assump- 
sit, for use and occupation, the value of the land during the time the vendee 
so held it.—Smith v. Wooding. ..........cccccccccccccccccsccvcece 
11. When several are bound by an executory contract to make titles to a ven- 
dee, all must join in the conveyance in order to a complete performance of 
the contract.—Johnson and Wife v. Collins........... orccccccesiesesis 
12. But when two or more are bound for the performance of one duty, and 
the obligee accepts from one of them something in satisfaction of the duty, 
and in lieu of a strict performance, this shall discharge all; for the obliga- 
tion, being satisfied and discharged as to one, is necessarily satisfied and 
I Bi Gas 5 oi. i. sick n Kactnas sintetiedavcsin eet ceeds 
13. When a bond for titles is executed by two, and the obligee afterwards 
accepts from one of them a deed executed by himself and a third person, 

it is a question for the jury to determine whether the deed was accepted 
in satisfaction of the bond. ............+++5 oe vebeces ulseeeeh sedew es 
14, When an obligation is not completely performed, and the obligors insist 
upon satisfaction in lieu of performance, the burden of proof is upon them 
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to show that the thing done or given in lieu of performance was accepted 

by the obligee and intended as a satisfaction. ..........60ccceeeeeees 435 
15. When two execute a bond for titles, and the obligee afterwards accepts 

a deed executed by one of them and a third person, and subsequently re- 

leases the obligor who executed the deed from all the covenants therein 

contained, the release does not affect the liability of the obligors on their 








16. A., supposing that he had title to a tract of land of which B. had posses- ! 
sion, agreed to sell it to him, and executed a conveyance, with full cove- 
nants. It afterwards appeared, that A. had no title to the particular tract 
agreed to be sold, and that his deed to B. conveyed another tract, to which 
A. had title. Upon discovering the mistake, B. offered to return the deed, 
and to rescind the contract, which A. refused. Thereupon, B. sued at law 
to recover the purchase money, which he had paid. Held, 

That he could not recover, and that equity alone could afford relief—Ho- 
SP We PU oo cick ck PRs cack cece cc ccssesccccccecsvccccces G8 

17. Where a vendor conveys with covenant of warranty, and his vendee af- 
terwards conveys portions of the land, with covenants of warranty, to two 
others, retaining a part himslf, and the three are evicted of an undivided 
third part of the land by title paramount to that of the original vendor, 
they may join as complainants in a bill against him, to reimburse them- 
selves for the loss sustained by the breach of his warranty—Gannard et 
Ol koh owciduic esc ceide Ke éeendcsieds code chee dees ceerer 732 

18. Where a deed contains a general covenant of warranty, and there is, at the 
time of its execution, a paramount outstanding title, by which the vendee 
may be, or actually is afterwards evicted, he is a “creditor” of the cove- 
nantor, within the meaning of the statute of frauds, (Clay’s Dig. 254, § 2,) 
from the execution of the deed. ...........cccccccccccccccccccccecs 732 


WILLS. 

1, A child born of a female slave, after the making of the testator’s will, but 
before his death, does not pass under the will to the legatee to whom its 
mother is bequeathed, but goes to the executor as property unbequeathed. 
Ps ibs psec todicin ds ce dbespee dewwbdese saaveesceceet 

2. A condition annexed to the vesting of a legacy requiring the guardian's 

- approbation of the legatee’s marriage, is not in terrorem only, when the 
condition is confined to marriage under twenty-one, and there is a limita- 
tion over.—Collier, Exee’r. y. Slaughter’s Adm’r................0505: 263 

3. When a legacy is given, to vest upon the legatee’s arriving at the age of 
twenty-one, or marrying before that time with the approbation of her 
guardian, and the legatee marries under twenty-one with the consent of 
her grandfather, with whom she is living at the time, this is not a compli- 
ance with the condition, although at the time her father and mother are 
dead, and she has no legally constituted guardian..............++..0++ 263 

4, A testator by will directed that his estate shouid be kept together until 
his daughter married or attained the age of twenty-one, and that in the 
meantime she, and his three step-children, Ellen, John and Lawrence, 
should be supported and educated out of the proceeds. Another clause 
was in the following words: ““When my daughter becomes of age, or is 
married, she is tohave my farm,” de. (describing it,) “‘and one half of my 
personal estate, money on hand, and claims of every kind due or to be- 
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come due for money or personal estate; the other half of my personal 

estate, as just above stated, I wish and direct to be equally divided a- 

mongst my three step-children above named, as they respectively become 

of age, or Ellen may marry with the approbation of her guardian. But 
in the event that any or all of my step-children shall die before they arrive 
of age, or Ellen may marry as aforesaid, then the amonnt herein devised 
to them or either of them, as may happen, is to be divided as follows,” ce. 

It was held, 

That the legacies to the step-children did not vest in them absolutely upon 
the testator’s death, but were contingent until the legatees respectively 
arrived at the age of twenty-one, or Ellen married with the approba- 
tion of her guardian; and that, Ellen having married under twenty- 
one without the approbation of her guardian, theshare of one of the step- 
children who afterwards died, before reaching the age of twenty-one, 
did not pass to his personal representative...............ecececeees 

5. A will contained these clauses: “I also wish that my sister-in-law, S., be 
considered as one of my heirs, so far as a support, but not as a legal heir 
to a part of my estate; provided she lives single, and in my family. It is 
also my wish that my executor shall collect all moneys due me, by note 
or account, and apply said moneys to the purchase of negroes or stock, for 
the benefit of my plantation and family. It is also my wish that my fam- 
ily be well supported, in health and sickness, out the proceeds of my plan- 
tation and other effects.” The testator further directed, that his planta- 
tion should be kept up, at the discretion of his executor; that his estate 
should not be divided, until his oldest child arrived at the age of twenty- 
one, or married ; and that, if his widow married, her legal share of the 
estate should be set apart and allotted to her. The widow having married 

again, her share of the estate was allotted to her, and 8. afterwards filed a 

——— the administrator to enforce the payment of her legacy. Jt was 

eld, 

1. That the testator’s “family” was not dissolved by the marriage of his 
widow, but continued to exist until the time appointed for a final di- 
vision of the estate ; and that the complainant was entitled to a support 
out of the estate until that time, unless she forfeited it by her voluntary 
abandonment of the family, or marriage. 

(Cu1r10N, J., dissenting, held, That she was entitled toa support for 

life, unless forfeited by her voluntary act.) 

That neither the widow and her husband, nor the children were neces- 

sary parties to the bill—Huckabee, Adm’r. v. Swoope............++ 

6, The ease of Baker et al. v. Heirs of Chastang, (18 Ala. 417,) touching the 
right of a married woman in this State to dispose of her real estate by 
will, and the effect of the probate of such a will, re-affirmed.—Gannard et 

GU, VW. BMRRVE OE Bh... wc ccc ccccccsccccvcccsccsccossessensecesoss 
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WITNESS. 

1. A witness may, with the consent of the opposite party, state a legal con- 
clusion; and the failure to object to an answer stating such a conclusion 
amounts to consent'-—Sterne v. The State... 2.0.2... cee eee eeeeeeees 

2. When an accommodation endorser of a note, on which judgment is recov- 
ered against him, files his petition for a supersedeas of an execution issued 
thereon, alleging satisfaction of the judgment, and issue is taken upon the 
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facta set forth in the petition, the party, for whose accommodation he en- 
dorsed the note, may be rendered a competent witness for the petitioner 
by the execution of a release to him by the latter previous to the trial ; 
and it is no objection to the release that it was delivered to the witness by 
the petitioner's attorney, when it is shown, that after its delivery, the pe- 
titioner acknowledged that he had released the witness.—Br. Bank Mobile 
Clas ne dn dciviccwccewccandsccvioceee séticn cd csesccsscccns 140 
8. The act of 1845, which renders the defendant in execution an incompetent 
witness on a trial of the right of property, is in derogation of the com- 
mon law, and extends only to claim suits under the statute ——Zackowski v. 
Finns 0 Ap viens sponse enesestececccccceneneses cccosecacesners 189 
4. In trespass against the sheriff for attaching plaintiff's goods as the prop- 
erty of his vendor, the vendor is a competent witness for the plaintiff to 
prove the fairness of the sale to him... .. 2.1... 6. cece cece cece eeee 189 
5. When a witness is excluded as incompetent by the primary court, the Ap- 
pellate Court, in reviewing its decision, can only look to the ground of ob- 
jection raised in the primary court... ...........cseeeeeeeeceeeceees 189 
6. On grounds of public pelicy, an atterney at law may be a witness for his 
client, when he has no other interest in the event of the suit than such as 
concerns his fees, and they are not contingent in their nature.—Quarles v. 
nts cicchnahth rieligndbheewn  heehtesersoseeeers 217 
1. The interest which will disqualify a witness from testifying must be some 
legal, certain and immediate interest in the result of the suit itself, or in the 
record thereof as an instrument of evidence to support his own claims, or 
to protect him from an admitted liability—Poe, Sheriff, v. Dorrah...... 288 
8. The surety on a replevin bond, which has been returned forfeited, is a com- 
petent witness for the plaintiff in an action against the sheriff for failing to 
make the money on the execution. ..............scccecccceccescees 288 
9. Proof of declarations, verbal or written, made by a witness out of court, 
is, as a general rule, inadmissible in corroboration of testimony given by 
him on the trial of a cause—Nichols vy. Stewart................000005 360 
10. The court may, in its discretion, refuse a motion to have a person, who is 
about the court, but has not been subpeenaed, brought in to testify as a 
witness in a cause.-—Woodward v. Purdy............eeeeeeeceseceees 379 
11. A partner who executes a note in the name of the partnership, is not a 
competent witness against his co-partner, when the latter is sued alone on 
the note—Barney v. Earle, Ex’r............ccccccccccccccccccccees 405 
12. When an agent, acting within the scope of his authority, executes a prom- 
issory note in the name of his principal and himself, he is an incompetent 
witness against his principal, when the latter is sued alone on the note.... 405 
13. When an agent, having authority from his principal to purchase goods 
from A, purchases from B, and executes a note in the name of his principal 
and himself jointly, for the purchase money, he is an incompetent witness 
against his principal, when the latter is sued on the note.............+ - 405 
14. A distributee of an estate is prima facie an incompetent witness, when 
his testimony tends to increase the funds of the estate, and the presump- 
tion of interest is not removed by proof to the court that the estate had 
been declared insolvent before the witness was sworn, the party against 
whom the evidence is offered being neither the personal representative, 
nor a ¢reditor of the estate-—MceGuire v. Shelby. ...........+.++0e00: 456 
15. A bankrupt is not a competent witness to testify for his assignee, for the 
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purpose of increasing the fund in his hands; but when his testimony tends 
to decrease that fund, he is considered as swearing against his interest, and 
is competent.—Colgin et al. v. Redman et al... ....... eee ceeeeesees 640 
16. The mere fact, that a witness isa party toa suit in chancery, does not 
render him incompetent. If he has no interest in that part of the litigation 
about which he is called to testify, or if, being interested, he is examined 
as to matters which militate against that interest, he is perfectly compe- 
e RE Eyre Te eyed Perr rer re Peery Teer eT eee rer re Te 640 
17. Where a bill is filed by the secured creditors, for the settlement of a deed 
of trust, the maker of the deed, although he is a defendant to the bill, is 
a competent witness for one of the complainants, to prove the bona fides 
of his debt and his assent to the deed, it being shown that after the execu- 
tion of the deed he had obtained his discharge in bankruptey........... 640 
18. Orders for the examination of a defendant as a witness for the complain- 
ant are made as matters of course, reserving the question of his compe- 








tency to be made at the hearing ; and there is no rule requiring an affidavit 
to be previously made of his want of interest...............20eeeeees 640 














